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~Amos KENDALL, POSTMASTER GENERAL OF THE UNITED STATES,
PLAINTIFF IN ERROR V. THE UniTED STATES, ON THE RELA’I‘ION
oF Wirriam B. StoxEs BT AL

Contracts for carrying the mail of the United States, were made by 8. & 8., with
the postmaster general of the United States, out of which certain allowances and
credits were made in favour of S. & S., by that officer; and the amount of the

. same was passed to the credit of 8. & 8., with the geneial post office. - The
successor of the postmaster general struck out the allowances and credits in the
accounts, and thus a large sum of money was withheld from the contractors. §.
& . presented a memorial to congress; and an act was passed, authorizing and '
directing the solicitor of the treasury of the United States to settle and adjust the
claims of S. & 8., according to the principles of equity; and directing the post-
master general to credit 8. & S. with whatever sum of money the solicitor should
decide should be due to them. Thé solicitor of the treasury made a decision on
the claims of 8. & 8., and communicated the same tothe postmaster general; who,
thereupon, carrigd to the credit of S. & . a part, but refused to credit . part of
the amount allowed by the solicitor. 8. & 8. applied to the President of the
United States, who referred the subject to congress, and the senate of the United
States determined that no further legislation on the subject was necessary, and
that the decision of the solicitor of the treasury ought to be complied with by the
postmaster general. The postmaster general continued to withhold the credit.
8. & S.applied to the circnit court of the United States for the District of Co-
lumbia, for, a mandamus, to be directed. to the postmaster general, commanding
him to credit them with the amount found to be dué to them from the United
States, according to the decision of the solicitor of the treasury. A peremptory
mandamus was finally ordered, and the postmister general brought the case before
the Supreme Court, by a writ of error. By the Court—It hag been considered by
the counsel on the part of the postmaster general that this is'a proceeding against
him to enforce.the performance of an official duty, and the proceeding has been
treated as an infringement on the executive depaitment of the government; which
has led to a very extended range of argument on the independence and duties of
that department; but which, according to the view taken by the Court of the
case, is entirely misapplied. We do not think the proceeding in this case inter-
feres, in. any respect whatever, with the rights and duties of the executive ; or that
it involves any conflict of powers between the executive and judicial departments
of the government. The mandamus doés not seek to direct or control the post-
master general in the discharge of his official duty, partaking, in any respect, of
nn executive character ; but to enforce the performance of a mere ministerial act,
which neither he nor the President had any authority to deny or control. The

" judgment of the cireuit court was affirmed.

By the act of congress directing the solicitor of the treasury to adjust and settle the
accounts of S. &. 8., the poscmaster general is vested with no discretion or con- .
trol over the decision of the solicitor ; nor is any appeal or review of that decision
provided for by the act. The’terms of the submission was a mattér resting en-
tirely in the discretion of congress; and if they thought proper to.vest such a



JANUARY TERM, 1835, ' 525

[Kendall v. The United States.]

power in any one, and especially-as the arbitrator was an officer of the government; -
it did not rest with the postmaster general to control congress, or the solicitor, in

that affair. It is unnecessary to say how far congress might have interfered

by legislation after the report of the solicitor : but if there was no fraud or miscon-

duct in the arbitrator; of which none is pretended or suggested ; it may well be

‘questioned whether 8. & 8. had not acquired such & vested right as to he beyond

the power of congress to deprive them of it.

The right of 8. & 8. to the full amount of the credit, according to the report of the
solicitor of the treasury, having 1 been ascertained and fixed by law; the enforce-
ment of that right falls properly within judicial cognizance.

* It was urged at the bar, that the postmaster general Was alone subject to the direction

. and control of the President of the United States with respect to the execution of
the duty imposed on him by the law under: which the solicitor of the treasury
actéd ; and this right of the President was claimed as growing out of the obligation
imposed upon' him by the. constitution, to take care that the laws be faithfully
executed. By the Court—This doctrine cannot recelve the sanction of this Court.
It would be vesting in the President a-dispensing power, which has no countenance
for its support in any part of the constitution ; and is asserting a principle, which,
if carried out in its results to all cases falling within it, would be clothing the
President 'with a power to control the leglslatlon of congress, and paralyze the ad-
ministration of'_]usuce

To contend that the obligations imposed on the President to see the laws faithfully
executed, implies a power to forbid their execution; is a novel construction of the -
constilution, and is entlrely inadmissible.

The act required by the law to be done by the postmaster general is, simply to credit
8. & 8. with the full amount of the award of the solicitor of the treasury. -This is
a precise, definite act, purely ministerial; and about which the postmaster general -
has no discretion whatever. - This was not an official act in any other sense than
being a transaction in the department where the bocks and accounts were kept:
and was an official act in the same sense that an entry in the minutes of the Court,
pursuant to an order of the Court, is an official act. There is no room for the
exercise of discretion, official or otherwise:- All that is shut out by the direct and
positive command of the law; and the act req,uu'ed to be done is, in every just
sense, a mere ministerial act.

The common law,.as it was in force in Maryland whcn the cession of the part of the
“state within the District of Columbia was made to the United States, remained in
force in the district.. The writ of mandamus which jssued in this case in the district
court of the District of Columbia, must be considered as it ‘was at common law,
with respect to its object and purpose ; and varying only in the form required by the
different character of the government of the United States. It isa writ,in England,
issuing out of ‘the king's bench, in the name of the king, and is called a preroga-

tive writ, but considered a Writ of right; and is directed to some person, corpo- -
ration, or inferior court, requiring them to do some particular thing, therein speci-
fied, which appertains to their office, and:which is supposed to be consonant to

- right and justice: and where there is no other adequate, specific remedy, such a
writ, and for such a purpose, would seem to be pecuhary appropriate to the present
case. 'The right claimed is just, and established by posmve law ; dnd the duty
required to-be performed'is clear and speclﬁc and there is no other adequate
remedy.

The cases of M‘Intire v. Wood 7 Cranch, 504, and M‘Cluny v. Silliman, 6 Wheat.
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349, have decideéd that the circuit sourts of the United States, in the several states,
have no power to issuc a mandimus against one of the officers of the United
States.

The result of the cases of M¢Intire v. Wood, and M‘Cluny v. Silliman cledrly is, that
the authorlty to issue.the writ of mandamus to an officer of the United States, )
commanding him :to’ verform a specific act; required by a law of the United
States, is within the scope of . the judicial powers of the United States, under the
constitution : but that the wholé of that power has not been communicated by
law to the circuit courts of the United States in the several states. It isa dormant
power, not _yet called.into action and vested in those courts. And there is nothing
growing out of the official character of a party, that will exempt him from this writ;
if the act to be pelf'ormed is merely mmlstenaL

1t is.a sound prineiple, that in'every well- organized government the judicial. powers
should be co-extensive.with.the legislative; so far, at least, as_they are to be en-
forced by judicial proceedings.

There is, in the District of Columbia, no division of powers between the general and
state governments. Congress. has the entire control over the district for every

¢ purpose of government; and it is réasonable to suppose, that in organizing a judidial
dzpartment in this district, all the judieial power necessary for the purposes of
government- would be vested in tho courts of justice. Fhe circuit courtdin the
district is the highest court of original jurisdiction; and, if the power to issue a
mandamus i in such a case ag that before the Court exists in any court, it is vested
in that court,

At the date of the act of congress establxehmg the government of the Distriet of Co-
lurnbm, the common law of Exmland was, in force in Maryland and of course
“remained and continued in force in the: part of the‘district ceded by Maryland to
Jthe Unifed States: The power to issue a mandamus.in a proper case, is a part of
,the common law; and it has been fully, yecognised as, in practical operation in a
case decided i the court of that state.-

The power to issue the writ of mandamus s, in England, given to the king’s bench
<only, as having the genera] supervising power over all inferior jurisdictions and
‘officers; and'is co-extensive with'judicial power. And the same theory prevails
‘in the state governments of -the United Stateg, where the common law is adopted,
and governs in the administration of justice; and the power of issuing this writ is
generally conﬁded to the highest court of otiginal Jurxsdxchun :

" There can be no doubt-but that, in the state of Maryland, a writ.of mandamus might
be issued to an executive officer commanding him te “erform a ministerial act re-
uired of him by the laws:. and, if it would lie in tha. state; theré can be no good
;reason why it should not lie. in the District of Colymbia, in analogous cases,

The powers of the Supréme Court of the United States, and of the circuit courts of
the United States to issue writs of mandamus, granted by the-14th section of the
Judlcmry act of 1789, is only for the purpése of bringing the case to a final jndg-

. ment or degree, so that it may be reviewed. The mandamus does not direct the’
inferior court how to proceed, but only that it must proceed, according to its.own
judgment, to a final détermination ;. othetrwise'it. cannot be reviewed i in the appel-
late court. It js different in the circnit court of the District of Columbla, under -
the adoptlon of thelais of Mary]and which included the. common law:

The power of the ciréuit eourt of the District of Columbia- to exercise the Junsdxc-
tion to issue a writ of mandamus toa pubhc officer to do.an act required-of him
bv law, rosults'from the 3d section of the. act.of .congress, of February | 27,1801;
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which declares that the court and the Judges thereof shall have all the power by
law vested i the circuit courts of the United States. The clrcult courts referred
to were'those established by the act of February 13th,1801. The repeal of that law,
fifteen months afterwards, and after the circuit. court for thls district had been
organized, and had gone into operation, under the act of 27 February, 18015 could
not, in any nianner, affect that-law any further thnn was provided by the repegl-
ing act: )
It was not an uncommon course of legislation in the states, 4t an early day to adopt,
by reference, British statutes; and this has béen the course’ by legislation in con-
gress, in many mstunces; when state practice and state process has been adopted.
And such adoption has alwa.ys been considered. as referring to the law existing
at the time of adoption : and no subsequent leglslatlon has ever been supposed
to affect it; and such must, necessasrily, be the, effect and operation of such.
adoption.

- No court cdn in the ordinary administration of justice, in common law proceedings, .
exercige jurisdiction-over a party unless he shall voluntarily appear, o} is found
within the jarisdiction of the court,s0 as to be served with procéss. Such process
ca.nnot reach the party beyond the ferritorial Jurxsdlctlon of thé court. Thisisa

. personal privilege, which may be waived by appearance; and if advantage iy to
"be taken of, it, it must be by plea, or some other mode, at an early stage of the
cause.

IN error ‘t‘o*the cireuit court of the United States in the District of
Columbia, for the. county of Washington.

- " On the twenty-sixth 'day of May, 1837, William B. Stokes, Rich-.
ard C. S;tockton,‘b Lucius W, Stockton,-and Daniel Moore, presented
a petition to the cireuit court.of the District of Columbia, for the
county of Washmgton, stating, that under contracts duly and legally,
‘made by them with the late William T. Barry, then postmaster gene-

ral of the United States, and duly authorized by law, they. were

“entitled to certain credits and allowances on-their contracts for the'
transportation of the. mail of the United States; that the. credlts and .

- allowances were made and given to them on ‘their contracts, and’
“amounts of money actually paid on such accounts;_that.some:time
in 1835, William T. Barry resignéd “his,’ sxtuatlon as postmaster
generil, and Amos Kendall was appointed to the office; that after
he Had entered on the dutiés of his office, he undertook to re-examine

the -contracts entered into by his predecessm and the credits and.

" allowances made by him; and ordered and directed the allowances

~and credits to be withdrawn, and the petitioners ,recharged with

divers payments they had received.
_ The petitioners state that they were dissatisfied with these proceed-
ings of Amos Kendall, ag p()stmabter general; and, behevmg he had ‘
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exceeded his authority, and being unable to adjust their differences
with him, they addressed a memorial to the congress of the United
States. A copy of the memorial was annexed to the petition,

The memorial stated, at large, all the circumstances which the pe-
titioners considered as affecting their case; the proceedings of the
postmaster general in the matter ; and the heavy grievances doné to
the memorialists by the course adopted by. the postmaster general.
They ask such proceedings on the part of congress as 1ts wisdom
and justice may direct.

The petition states that congress passed an act, which was approved
"by the President of the United States on the 2d of July, 1836, which
act provided, ¢ that the solicitor of the treasury be and he is hereby
authorized and directed to settle and adjust the claims of William B.
Stokes, Richard-€. Stockton, of Maryland, and Lucius W. Stockton,
and . Daniel Moore, of Pennsylvania; for extra services performed
by them, as contractors for carrying the mail, under and by virtue -
of certain contracts therefor, alleged to have been made and en-
tered into with them by William T, Barry, late postmaster general
of the United States; and -for this purpose to inquire into, and
determine the equity of the. claims of them, or ady of. them, for
or on account of any contract or addifional cohtract with the said
-postmaster general, on which their pay may have been suspended by
the present postmaster general; and to make them such allowances
therefor, as upon a full examination of all the evidence may seem
right, according to the principles of equity; and that the said post-
master general be, and he is hereby directed to credit such mail con-
tractors with whatever sum or sums of money,if any, the said soli-
' citor shall so decide to be due to them for or on account of any such
service or contract; and the solicitor is hereby authorized to take
~ testimony,.if he shall judge it to be necessary to do so; and that he
report to congress, at its next session, the law and the facts upon
‘which his decision has been founded Provided, the said solicitor is
" not authorized to make any allowance' for any suspension, or with-
holding of money by the present postmaster general for allowances.’
. or overpayments made by his predecessor,.on route number thirteen
hundred and seventy-one, from Philadelphia to Baltimore, for carry-
ing the mail in steamboats, when it was not so carried by said Stock-
ton and Stokes, but by the steamboat company; nor for any suspen-
sion or withholding of money as aforesaid, for allowances or over-
payments made as aforesaid, for carrying an express mail from Balti-
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more to York or Lancaster; nor for any suspension or'withholding
of money, as’aforesaid; for allowances or overpayments, made as
aforesaid, on route nfimber thirteen hundred and ninety-one, from
Westminster to M‘Connerston, as described in the improved- bid;
nor for any suspension or withholding of money, as aforesaid, for
allowances or overpayments, as afonesald on the route from Balti-
more to Wheeling, for running a certain daily line to Hagerstown and
Whéeling, from the first of September, eighteen hundred and thirty-
two, to the first of April, eighteen hundred and thirty-three, when
the line referred to only run tri-weekly; nor for any suspension or
withholding of money, as aforesaid, for allowances or overpayments,
‘miade as aforesaid, on the route from Baltimore to Washington, under .
the contract of eighteen hundred and twenty-seven : but nothing in
this provise shall prejudice any application they may make, here-
-after, in reference to these routes, if they shall think it pxoper to-
make such apphcatlon

- The petition states, that in pursuance and in ¢ iecution of this act,
'Vu‘gxl Maxcy, being solicitor of the treasury, did proceed to examine
adjust and settle the said claims; and on the 12th day of November,

1836, did m_akev out and transmit to the said Amos Kendall, post-
master general, in' part, his award and decision upon certain items of -
said elaims so referred to him; and on the 23d of November, 1836,
he communicated to the postmaster general his decision and award
on the residué of the claims of the petitioners.

"The decision-of the solicitor of the treasury of the 12th of Decem-

ber, 1836, after stating the particular items of account, from which, .
the balances arose, was as follow5'
- I, therefore, in pursuance of the authority conferred on me, by
‘the aforementioned act of congress, make allowance to said Richard
C. Stockton, for his said claims up to the 1st of April, 1835, of the
above sum of elghty-three thousand two hundred and seventy-eight
dollars. ,

1, also, by virtue of the same authority, make allowance to said
'Stockton, for his said claims for extra services, from the 1st of April’
to 31st of December, 1835, of the said sum of . twenty-six thousand
eight hundred and sixty-two dollars.

A-claim for interest having been made, I have postponed the eon-
sideration of it until the equity of the other claims of the gentlemen

“Vou. XII—3X
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named in the title of the act, shall have been inquired into and de-
' termmed »

On the 22d of November, 1836, the solicitor made a final award,

which was also communicated by him to the postmaster general
- That award, after, setting forth the items of the accounts presented
and established in 'the _]udgment of the . soli¢itor ‘of the treasury
agamst the United States, wasg:

“I have examined the. ev1dence touching the above claims, and
find due to the petxtxoners, or to Richard-C. Stockton, the following
sums: For additional daily mail to Washmgton, thirty-four thousand-
two hundred dollars. For compensation for carrying.the mail in the
‘sprmg of 1831, between 'Baltimore and Philadelphia, and for- other -
services connected therewith, less two hundred and ninety-four dol-
lars, the sum of eleven: thousand seven hundred and ninety-seven
dollars and sixteen cents. Clalms for interest, four thousand eight
hundred and thirty-six dol]ars and elo“hty—mne cents; ‘one-thousand
six hundred and sixty-fonr-dollars and seventy cents, and three hun-
dred and ninety-two dollars and thirty-four cents.”

.The petitioners state, that under-and by virtue of the award of the
solicitor of the treasury, they bechme entitled, to have the sum of
one hundred and sixty-two thousand seven hundred and twenty-

“seven dollars and five cents carried to their credit; or at least; after
allowing some deductions therefrom made by the said solicitor; with
their assent, the sum of one hundred and sixty-one thousand five
hundred and sixty-three dollars and eighty-nine cents, as the amount
of principal and interest due to them by the terms of the award and
decision. '

‘But the said postinaster general although fully notified of- the pre-
mises, and after a considerable delay, only soMar obeyed and carried

_into execution the said act of congress and said award, as to direct and
cause to be carried to the credit of the petltloners, the sum.of one
hundred and twenty-two thousand one hundred and one dollars and
forty-six cents, which said last mentioned sum of money has been
accordingly paid. or credited to the petitioners: and he has from
that time, and does still refuse, omit, and neglect, notwithstanding
the provisions of said act of congress, and the said award and decision
of said solicitor of the treasury; so made, communicated and reported,
as aforesaid, to pay, or credit to the petitioriers the residue of the
said sum so awarded, being the sum of thirty-nine thousand four
hundred and sixty-two dollars and forty-three cents; or to credit or
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pay to the petitioners, or either of them, the. interest upon the said.
‘balance so unjustly and illegally withheld.

"The’ petition states, that after the refusal, omission, or neglect of
Amos Kendall to execute his duty, by obeying the act of congress,
in passing the amount awarded ‘to his credit; the petitioners commu-
nicated -the facts of théir case to the President of the United States,
requesting him t6 cause the said act of congress to be executed: who

‘thereupon, transmitted the same to Amos Kendall, the postmaster
general; and having received a reply-to the same, stating why he
had thus refused to comply with the eward; and suggestmg an appli-
cation to congress for. further legislation. The presidént, in Decem- |
ber, 1836, transmitted this reply to the petitiorers; and in his com-
".munication says: It appearing that there is a difference of opinion
between the solicitor and the postmaster general, upon the extent of
the reference under the law to the solicitor, the postmaster general
having yielded to what he believes to be all that was submitted by
the Jaw to the solicitor’s decision, and paid the same. But, congress
being now -in session, and the best expounder of the intent and
meanmg of their own law, I think it right and proper, under exist-
ing circumstances, to refer it to that body for their decision. I deem
‘this' course proper, as the difference in opinion about the extent of
the submission, under the law, arises between the head of the post
office department and the solititor of the freasury; and, as it appears,
the solicitor has reversed, in part, his decision and award.”

The petitioners, in consequence of this correspondence, presented
to: congress a memorxal which, in the senate, was referred to the
committee on the JlldlClaI‘y'

‘The petition refers to the reports of the judiciary committee of
ine senate, of January 20th, 1837, and February 17th, 1837, and to -
the correspondence between the postmaster general and the chair-
man of the committee: copies of which are annexed to the petition.
The concluding part of the report of the judiciary committee, of
January 20th, 1837, was as follows:

“That congress intended the awaru of the solicitor to be final, is
apparent from the direction of the act, ¢that the postmaster general
be, and he is hereby, directed to credit such mail contractors with
whatever sum or sums of money, if any, the said solicitor shall so
decide to be due to them,” &c. If congress had intended to revise
the decision of the solicitor, the postmaster general would not have
been directed to make the payment, without the intervention or fur.
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ther action of congress.” Unless it appeared, which is not suggested
by any one, that some cause exists which would vitiate or set aside
the award between prlvate parties before a judicial tribunal; the
committee cannot recommend ‘the interference of congress to set
aside this award, and more especially as-it has been made by a high
officer selected by the government; and the petitioners have been
subjected to the trouble and expense of investigating their claims
before a tribunal created by congreqs' itself.

“Tt. appears that since the award was made by the solicitor, the
postmaster- general has paid to the petitioners the sum of one hun-
dred and twenty thousand nine hundred and thlrty-elght dollars and
thirty cents, leaving the balance of forty thousand six hundred and
twenty -five dollars and ﬁfty-nme cents unpaid of the sums awarded
in favour of the petitioners. From the view which the committee
have taken, the conclusion .at which they have arrived is, that the _
whole amount decided to be due, and owing to the petitioners, by
the solicitor -of the treasury, ought to be paid to them.out of the
funds of the post office department; adcording to the dlrectlom of
‘the act, enti “ed ¢ An act for the relief of William B. Stokes, Rich-
ard C. Stockton, Lucius W. Stockton, and Daniel Moore;’- and that
no further action of congress is necessary; therefore, the commlttee
recommend the adoption of the following resolution :

“ Resolved, That the postmaster general is fully warranted in pay-
ing, and ought to pay to William B. Stokes and others, respectively,
the full amount of the award of the solicitor of the treasury.””

The report of February 17th, 1837, on the message of:the pres1~
dent of the United States, of the’ 15th February, 1837, with the.ac-
companying documents in relation to the claims of Stockton and
Stokes and others, contain the following: -

% The committee have considered the documents communicated,
and cannot discover any cause for changing their opinion upon any
of the prlnmples advanced in their former report upon this subjeet ;
nor the correctness of their application to this case. They therefore
recornmend the adoptlon of the resolution heretofore reported by
the committee.”

The petition to the Court proceeds to state, that the principal
ground of ‘the refusal, neglect, and omission of the postmaster gene- .
ral.to execute and obey the act of congress, and to give the peti~
tioners credit for the full amount of the award of the solicitor of the
' treasury ; was, as represented by him, that the said solicitor had trans-
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cended the authority .created and conferred on him by the act, in so
awarding end deciding, whereas.the contrary is the fact; and the
‘solicitor, on being apprized that a doubt existed as to the extent of
his authority, he did submit the said question to the attorney genera\l
of the Unrited States, to obtain his opinion. The opinion of the attor-
ney geuerai confirmed the construction of the law glven by the so-
licitor of the treasury.

The petition . proceeds to state, that the « petltxoners conceiving
and believing that they are and ‘have been entitled to the whole sum’
so awarded by the said solicitor passed to their credit on the books
of the post office department,and to receive the amount which, after
the said entry, should appear justly due to them, with legal interest
upon the balance; have applied to the said Amos Kendall, postmaster

- general, as aforesaid, to have the said credits, so entered, and the said
moneys so paid, which he has continually refused, and' still refuses
and neglects to do: and the congress of the United States will not
pass any other or further law, as it is believed, mere]y because they
have already passed one suflicient to meet.the case ; so that the only
means of obtaining the money which is justly du‘e' to the petition-
ers, is, by application to your honourable Court. '

“ Wherefore, your petitioners do- leepectfully .pray that your ho-
nours, the preinises considered, will award the United States’ -writ
of mandamus to be directed to the said Amos Kendall, postmaster
general of the United States, commandmg him—

1. “That he shall fully comply-with, obey, and execute, the afore-
said act of congress, of July 2d, 1836 ; by crediting your petitioners
~ with the full and entire sum so awsrded, as aforesaid, in their favour,
by. the solicitor of the treasury, as aforesaid, in conformity with said
award and decision. .

2 “That he shall pay to your petltloners the full amourt s0
awarded, with interest thereon, deducting only the amount which
shall be Justly charged or chargeable to your memorialists against
-the same.”?

On the 26th ‘May, 1837, the district court of the coanty of Wash-
‘mgton made a rule in the case, on the motion.of the relators, by
their counsel: ¢ That the said Amos Kendall, postmaster general of
the United States, show cause on Thursday, the first of June next,
why the said writ of mandamus should not issue, as ‘prayed by the
said memorialists; and that a copy of this order be served on the
said Amos Kendall, postmaster general, as aforesaid.”
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A copv/of the rule was served ss directed; and was so certified
by the marshal of the District of Columbia. Afterwards, on. the.
7th ‘of June, 1837, on the- motlon of the relators, by their counsel :
. the court prdered a mandamus, nisi, to’ 1ssue, directed to the post-
‘master general which writ was issued on the same. day

‘The mandamus, nisi, after’ statmg thé proceedings which had taken
place in the case, proceeded as follows: «Therefore you are hereby‘
commanded and enjomed that 1mmedlately after the receipt of thls
writ, and without delay,\you do fully comply with, obey, and exe-
cute on your part, the aforesaid act of’ congress, of. 2d July, 1836;
by crediting said mail. contractors with the full and . entire sum so
awarded and decided, as aforesaid, to be due to them by the soli-
citor ‘of the treasury, accordmg to the true intent and meamng of
“the sald award and declslon, so that complamt be not again made to
the sald ‘cireuit court; and that ; you certify perfect obedience to, and
due executxon of this writ to. the said_eircuit cpurt, on Saturday the
tenth day of June instant; or that you do 4t ten o’clock of that day,

show “cause to' the  said Court, why you have nqt so done as com-
manded.”

On the 10th of June, 1837 the relators, by their counsel, and-
‘Amos Kendall by hjs counsel, appeared  in court; and further time
was' glven, en-thotioh, to Amos Kendall to file his answer.,

- On the 24th day of J une, 1837 , the answer of the postmaster ge-
nelal was filed. -

" The answer.contained the following causes ¢ for dec]mmg obe-
dience to the order of the court;” with a full argument upon each
of thém:

First. . “It is- doubted whethet, under the constitution of the
United. States, it confers on:the JUdlClaI‘y department of the go-
Vernment authority-to control the executive department i in the-exer-
eise of its functions, of whatsover. character,

* Second. “If, accordmg to the constltutm,n, the. circuit’ court for
the District of - Columbla might be clothed by law toissue a manda-
mus in such acase, no such power hias been conferred upon them by
the act of- congress.

Thll‘d “If, by the constitution, congress can clothe the courts
with authority to issue writs of mandamus against executlve oﬂicers,
as such; and if they have vested the general power in this court
by law; this is not a case in which that power can be lawfully ex- -
erclsed o : :
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© Tourth. ¢ The court have ordered the postmaster general to per-
form a legal impossibility.””

To this answer -of “the postmaster general the opihion of the at-
torney general of the United States on the whole of the case, and
‘sustaining the views of the postmaster general, was annexed.

On the 138th July, 1837, the circuit court ordered a peremptory
mandamus, to be directed to the _postmaster general to be issued..
The postmaster general prosecuted thls writ of error,

The case was argued by Mr. Key and by Mr. Butler, the 'attor- |
ney general, for the plaintiff in error, and by Coxe and Mr. John-
son for the defendants

Mr. Key, for the appellant :
"The record presents a case of eonflict. between two of the great :

depositories of the powers of government given by the constitution,”
The judiciary has assumed a power which the executive depart-
.ment resists. It is a power hitherto unknown to the judiciary—
hitherto exercised by the executive alone, without question.

* It is awast power. - It annihilates one great department of the go-
vernment in one of its appropriate functions, if not all the depart-
‘ments; and vests, to a very considerable and undefined extent, all
power in another.

. The court below denies that there can; be any such conflict. It has
not only assumed the power, but fortified it by the doctrine that it is
to be unquestioned and irresistible. When the court speaks, “it is
in the name of the United States,” “it is the sovereign power that
speaks,” ‘and “ commands the proper executive officers to execute
that _]udgment »  And this doctrine, it is thought by the court, can- -
not be opposed « without invoking prineiples which tend to set the
executive authority above the restraints of law.”” ‘

~ As the court has therefore not‘merely assumed the powegr, but as-
sumed it as a sovercign, making the assumption the proof of its su-
premagy, this doctrine, as to the effect of the assertion of the power,
may be considered as necessarily connected with that which relates
to its nature and validity : and certainly, if such is the effect of the
power, it ought to be considered in such an inquiry.

* ‘We hold, that this doctrine, s to the effect of the power, is as inde-
fensible as that which led to its exercise; that where the sentence of
a court is -brought to 'aJny other independent tribunal, to be carried
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into executlon, preliminary questions, from the nature of things, must
present themselves to such other tribunal, which it alone must decide -
for itself; those questions are:'Ts this sentence T am asked to execute,

wnthm or beyond the jurisdietion of the court pronouncing it? Is it

pronounced judieially. or” extra-judicially ? If the former, further

inquiry is inadmissible; for it is to be obeyed; if the latter, unneces-

‘sary, for it is a nullity. 'We hold’ this principle as applicable to all

the distinct ihdependent: departments of our government. We hold

that to prescribe limits to power is idle, if 'the holder is to be the

sole and unquestloned judge of what the limits are; if his posses-

sion of the power is conclusively proved by its assertion, he hags un-

limited power' and if any of the depositories of power under our

“constitution- are placed on such an eminence, it is strange that the

framers, of that instrument should have thought it necessary to make

it so’ complicated. For, if a safe depository of such a power was

found, the great secret was discovered; .and the government might

have been made extremely simple.

He did not understand any ‘writer upon. the constitution as having
sanctioned such a doctrine.. On the. contrary, he should show the
very highest authority for a directly contrary doctrine: that occa-
-sional contlicts and encroachments upon each other’s sphere of powers
by the different departments of -the government, were expected to
arise ; and that it was thought a matter of security, that each was left
to. the 1ndependent maintenance of its:own rights, and bound by
duty fo resist the inivasions of the others.

“Here then iy a conflict, and the parties to this conflict stand on
«gtoun(l of perfect eq,ual-ify ; and the question is, where is the power.
int dispute?

- That bne of the partiesis a judicial tribunal gives it no superiority.
It must show its 3ur18d1ct10n by something more than assuming it.

- If it ean show. no other warrant fer it, its sentence is a nullity.

Yet it must be admitted, there is a. presumptxon in favour.of the
Jjudiciary in such a contest. And. it is & just one, arising from a
‘proper respect for judicial proceedings; and a persuasion that as the
usurpation of power is the most unbecoming, o it is least of 4ll to be
eitpected there. .

Vet nothing human- is ‘infallibley and it may be found there. A
court may mistake in'deciding upon the éxtent of its pwn howers, a8
on any other- question.. It may honestly believe it has the power it
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assumes, and such ‘no doubt was the case th'h the court where this

cantroversy has arisen.

The executive department of the government, upon whom this
power was exerted, has felt bound to ‘question it. .It has used. the
means which the constitution and the laws hdve glven it to deter-
miine'the -course which, under such circumstances, it ought to take;
and’ cannof believe-that it would be justified in abandoning its duties
to the power and control of . -any other department.

We assert, therefore, that _]udlcxal encroachment 1s as liable: to
question as’ legxslatlve of executive; and: this power in: évery de-
partment ‘to defend itself, arid assert its ‘own independence, we con-
tend :i8 the -undoubted doctrine of. the -constitution. -Certainly the
constitution has assigned limits to the powers of all the departments}
and leavés each withih its sphere mdepende,nt Certainly it issilent
a8 'to any such power being vested in éither, as'would enable it with-
out question, to encroach upon the powers of the others. He cited,
to shiow. nov only that it was competent for the executive department
of the government to resist, but that it was-its duty to resist any en-
croachment by the judiciary: Rose v. Himely, 4 Cranch; 269; }
Wllson, 407, 410, 411; Federalist, 51, No. 324; 2 Story on the
Constitution, 22, 23, 24; 3 Story, 458, 459; Elliot’s Debates, Mr.
Madison’s Speech, 378; Speech of Mr. Ames, 397; 2 Dallas, 410; 5
-Wheat:. App.-16; Patterson v.. United States, 2 Wheat. 226.

He was gratlﬁed that the contest was brought here. - Here, where.
all encroachments upon-the constitution would be brought to ‘the
same impartial test; where this high' tribunal would watch with
double vigilance, and rebuke withi all its dlgmty, Jjudicial encroach-

~ment; and he trusted it would be seen that this 1nstance of judicial
wrong, would here receive Juchclal correction.

They would show, he thought, in this appeal, a case in which the
circuit ‘courti had assumed, for the first time,.a _power that had not.
been and could not be given to it. He charged it a8 no wilful usur-

- pation; and believed. it to be only 2 most unfortunate dnd’a most ex-
_ traordinary: error of judgment:

" That power, as appears from its application by .the court and from
their .own statement of it, amounts to this: “7The power to direct
and. compel by mandamus the official action of every public officer
wherein individual rights are concerned.”

Such appears to be the principle from the cage to which it has
Vor. XIL-—-3Y
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‘been applied. ‘What is that-case? ' He referred to the petition of the
relators to_the court; t6 the act of congress for their relief; ‘their let-
ter to the President; the President’s letter to the relators’ referring
their complaint to congress; and 'their memorial thereupon to con-
gress,

These documents, exhibited by the relators themselves, show that
when the postmaster general refused to allow them a further credit
‘on the award, they called on the President, under his constitutional
| power to take care that the laws'were faithfully executed, to require.
the postmaster general to execyte this law, by giving them the fur-
ther credit requlred And that, when the President took the case 1ntq
‘ conmderatxon, he referred it to congress to pass an explanatory act; -
and that one house of congress, the’ senate, took up the case: and in
the language of the’ petltlon, ““will not pass any further law, as there
is already a sufficient.one.”” ' Now, this is the case of the relators by -
their own showing.. Where' is it? - Certainly not before, the ‘post-
master general, They appealed from his decision to the President;
and he referred it, as he had a right to do, to congresa axd the
relators 'acquiesce in- this reference, and present their. petmon to

congress, and say, in their petition to the court, “that congress will -
-no}. pass another lawi”’

To whom, then, snould the mandamys go? if to any. The post-
'master generul was discharged of the case.. It should go to congress,
.or._to the President.

2. The court below say, “every public officer, who neglects or
refuses to perform:a mere - mlmsterxal duty; whereby an- individual
is injured, is legally responsible to that individual, in sone form. or
other; and'a mandamus is one of the mildest forms of action. that
can be used:” makmg the liability to action, which should of itself
prohibit the power of mandamus, the test of its correctness. - They
say “every public officer,” 1nclud1ng the President.

Mr. Lee, i in Marbury v. Madison, 1 Cranch, 149, says not: though
the Court, in that case, say, “it does not deperid on the office, but the
nature of the offence; = As to the President, see _]udge Story’s Con-
stltutlonal Law, 3d.vol. 419; where it is stated that he is amenable
to no civil process, to an- ofﬁcer of any. department, to the speaker
of the house of representatives, should he refuse to sign a law. - The
‘court asserts its right- to interfere w1th all those officers, as to thein
acts of “mere ministerial duty.””

.- Now, the remedy bfmndamtls i8s ]ust as applicable to their acts
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of discretionary duty ‘S0 it-appears in all the bObks on the subject
of mandamus. ' So in 19 John. Rep. 259. " So this Court, in'9 Pe-
ters, 604.

. When a'court has thé power to order a mandamus, it goes, by its
supervising authority to an inferior; and goes, and ought to go, as
well to enforce. the dxscharge of discretionary duties ‘as. mmlsterlal
' dutles ‘with this only diffetence, that the command goes,in the one
“case, to'do the prescnbed ministerial act;-and in the: other, to pro-
ceed and exercise the discretion, and do the act in the way that dis-
cretion may direct it. -, ‘So that a mandamus is as applicable, to
discretionary, as to ministerial acts; and in this case, if any manda- -
mus could issue, it should have been, not to enter the ‘particilar
credit required, but such' ‘credit as the postmaster general should
.consider the award of the solicitor ‘authorized: for ‘this would not
be a' mere "ministerial’ act, but one’ requiring the exercise of dis-.
cretlon It is  the same. as giving: judgment on an award, which
surely requires dlscretlon 9 Peters, 603, 604;'5 Binney, 104,
107,

Further: the principle of the court sanctioning this interference
with the officers of .other departments, « whenever individual rlghts
" are concerned;” is oﬁic1al action, in which the pubhc, as ‘well as the

individual, are concerned. It was not so.considered in Marbury v.
- Madison. . That case only meant to allow it where.there was no
.public, but only.an individual interest concerned.

"The postmaster general was to execute a law of congress affecting
individuals, and also affecting the' public.. That execution first re-
, quired .of him to examine the solicitor’s award, and-‘the. act of con-
gress, and see if it was “s0’” awarded; thatis, according to the terms. '
of the law. - Then, whatever was « s0”” awarded, he was to credit in _
his department, officially, so as to bind the government. ’

They were, therefore,.,'execulive acts; and it is admitted, in the

court’s opinion, ¢that the. President was bound to see when he per-
formed this act, and that he did it faithfully.”” But, the court holds,
that this power of tha Presxdent gives him no other control ever the.
officer than-to see that he acts honestly, with proper motives; with-
out any power to construe the law, and-see that the executive action
conforms to it: that is, the President is only to see to that which
he can never see, at least with certainty; the motives of his subordi-
ndte; and is not to'see to the conformity of the executive action to
. the law prescribing it; which is'the very thing he should se :, and can
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see, and: for which he i reSponsible This is quite inconsistent with
every opinion of every writer upon this subject; as in letters of Pa-
cificus, 556, 557, 559; Wilson, 404; Chief Justice Marshall’s argu-
ment on the case of Jonathan Robbzm, 5 Wheat. Rep 16 5 Judge
Story, 3 Com. 414, ‘

‘Not only is it the President’s duty to see'how the laws are exe-
cuted: he is invested with - discretion as to when they are to'be
executed. All the laws of congress are to be executed; but not at
one and the sarhe time.’ Some depend on. others Some must be’
postponed, and -some executed with despatch. = Various circum-
stances may occur to -delay-the execution of a law; circumstances
which the executive department alone can know. This'is stated in
judge Johnson’s opinion in the Cherokee. case, 5 Peters, 1; and by -
the Court, in 1 Wheator 1.

Now the circuit.court assumes to direet and control all exécutive
officers, in all.these respects. It therefote assumes the power de-
scribed, as “the power: to direct and compel, by mandamus, the
official action of every public oﬁicer,, wherein individual rights are
concerned ;”” and that, where the Président is admitted, in regard to
such oﬂiclal action of the ofﬁcer, to' be bound by his constitutional
duty,:to see that the officer does it faxthfully, and to determine when
he shall do it. '

The attorney 'general has. demed in his c .opinion, that such a.powerv
can be given to the courts. - That denial we now maintain..

- Tt cannot -be .given to the courts, because. it necessarlly inter-
feres ‘with the power- of’ ¢ontrol” given by ‘thé ‘constitution t6 the
President. « Whenever a. controllmg power or power of appeal is
exclusively lodged in' any person of corvoratiom, the. court will not
grant a mandamus.- ‘This is the case of visitors of colleges, or others,
of spiritual foundation.” - Rex v. Bishop of Chester, 1 Wil. 2065 Rex
v: Bishop of Ely; 2 Term Rep.'290.

Tt is impossible here to questlon the c'ontrolling poWer of the
Presulent over the postmadster general, as to the duty to which he is.
to be compelled by this proceed{ng Here i¢ an -act of congress,’
rélating to the public money, and requiring ; the postmastergeneral
officially to-do_a certain act in relation to ‘it. ~As. to this act, the
President is ‘bound ‘to have it exeecuted. And the President, on’
whom this respons1b111ty is gast, is armed by the constitution’ with
full powers to enable him,to have it fully and falthfully executed.
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For if the postmaster general will not execute it as ‘the President

thinks it cught to be executed, and the President acquiesces in this

imperfect execition of it, then he violates his duty in having' the -
laws' executed. If the postmaster general should think that he is -
the judge, and that he ought not fo execute it as the President thmks.

it ought to be executed, he should. resign; or the President should

remove him, and appoint another, who will execute it.. -

- The President, therefore, on whom the responsibility of seemg

'the laws faithfully executed plainly 2 rests; has, under the constitution,

full power to fulfil the duty cast upon. him, and control the _post-
~master general in the execution of this act'of congress. Therefore,
according to the principle - above referred to, the court eannet inter-
fere by mandamus. :

Further: The nature of this control, and the consequencea of af-

.ﬁrmmg the power of the court thus to interfere with it, will show
the unreasonableness of the doctrine. .

- What becomes of the President’s responsibility to have the liws
of congress faithfully executed? Here is a law to be executed. The .
President is about to have it done as congress meant it should be
done; but the circuit court of-the District of Columbia,, interpose;-
and command, by mandamus, that ‘it shall be dene otherwise. He
is impeached for: not doing it; or for doing it wrong.  Can he de-
fend himself by showing the mandate of the court?

And if the control.is with the court, ought they nat 1o be respori-

" sible for the execution of .the laws? - 'And ‘are they? . And shall that
‘power, which is charged with the duty of executing the laws of con-
gceess, be/irresponsible ?

Again: It has been shown that the constitution’ casts this- duty on

‘the President; makes him responsible, and .arms him with powers
to fulfil it. Not so, in either respect, as to the court, If they as-
sume the duty, it'is by inference, from their power to try cases in-
law and equity. No responsibility is pretended for, no matter how
“wrong- they may decide; thére is no. respon51b111ty for mistakes of
judgment. And they arée armed with no powers to carry out what
they may command; it is'brutum falmen,

Suppose a peremptory mandamus to he the result in this case. It
goes against. Amoes Kendall, postmaotcr general of the United States.
He refuses obedience. They send an attachment for contempt.. 1t
goes against Amos Kendall, (as before,) postmaster general of the
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‘United States. He is brOUght before them, and - commiitted. .I'f,
then, the postmaster general of the U nited States is in jail, is he still
postmaster general? Or:is his office vacant, and must the President
appoint another? Certainly, if the controllmg power is with the
court; this is what should be done; they would thus have the power”
‘of removal. And they also onght to have the power of appoint-
_‘ment; for if they have. the controlling power, they might get, (in the '
‘same way they get that,) by inference, all power necessary to make
" the controllmg power effectual, so'as to appoint such. a successor as
would carry their commands into effect i in opposition to-that of *the.
- President.” 1f the court cannot do this, they would. then see that
they had’ undertaken to command what they had no legal power to"
enforce.

Is it not more wise \and dlgmﬁed for a court to dec]me glvmg a
command, which they see no law has given them the necessary
power to enforce; ‘and. wait til 11 they are invested with all the power -
necessary to attain. the end in view? . Must not every: court decline
a jurisdiction which the laws have not given thiem power to enforee?

If it be said thiat the President would be wrong and arbitrary in
thus resisting the court; the plamtlﬂ' says; that would depend upon’
aspeTIAIing where was the first wrong, If the court usurped power,
ought not the President to use: his eonstltutlonal power to resist it?
The late Chief Justice Marshall, in the case of Jonathan’ Robbms,
Wheat: App 16, says, that in"such.a case, it is the duty of: the Pre-

" sident- to resist; so'says general Hamllton, in Pacificus; and Judge'
Washmgton, as to the district court, in 2 Wheat. '

It may further be SuppOSF‘d that the postmaster genera] on receiv-

ing the peremptory mandamus, takes' another . course. ' The-com-=
mand is.to ententhe creditto the relators for the amount awarded.
Suppose he enters it, in his own handwrltmg, as done by hlm, not in,
virtue of his office as postmaster general of the United States, but as
‘done by command of the circuit court,and so returns to the writ?
‘Would the court hold this a performance? - And then; what effeet
would be glven to the entry in the post office? 'Would they pay &
credit ‘appearing to be allowed only on the authority of the.circuit
court? And if the paying officer’ refuses to pay, would’ the court
: nforce the payment?.

Here, as to this matter of enforcing paym,ent, whatever the com-
phance may. be with the present command, the court say they are

* in doubt. Well may they doubt a power to.take the public money
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out of the treasury, and make the United States: suable in this case

of law or equity,-. But they doubt; and ought not the doubt, whd—

ther they could arrive at the end, stop their setting out? What pur-

pose is to-be answered by having an entry made in g book, if it may
- remain there as a dead-letter? If it is to be fead and treated as an

entry made by an authorlty which is disputed; and ,whlch cannot be

enforced? -

“The cireuit court denied all this right of control in the President.
If he sees the inferior executive officers acting-honestly, he can look
no further. . How, or when they execute a law, are things he has no
concern with.. It is. impossible to-sustain this ‘position... The post
office; as established by congress, is an executive department of the
’government . The law of congress is conclusive’ as to this; far- it
glves him powers which ‘could not be given accordingto the consti-
tutxon, if he 'was not the head of an. executive department.”

As the: head of a department that officer. is, therefore, subJect to
the power of the President; “to call upon him for his opinion in
writing, upon any matter appextammg tothe duties of his office.”
This implies, plainly, that he is, as to these duties of his office, sub-
ject to the President’s control For why should he- give any ac-
count of his opinions upon matters appertaining to.those duties, if he
is 1ndependent of the President? And why should thé President-
have the power of requlrmg such opinions as to his duties, but to as-
‘eertain how he means to execute these dutles and to enable hlm, if
he finds he “is about to execute a law, or dlscharge any of his official
duties improperly, to direct.and: control and; if necessary, rémove
him from office? _

And this is- declaimed against as arbitrary power. It seemed to.
him - directly the contrary. - The President appoints these ofﬁcers,
and can Temove them at pleasure.  This all admit. He administers
the aﬁ'alrs of government through them; and the presumptlon is, that
they will execute the laws and the duties of their respective depart-
ments, in the manner he approves. Now, who does not see that if
he can have his will thus done by his subordinates, and escape' all
censure and responsibility for what is done wrong, by saying it was
done by them, and that they were independent of his control; his
power would be far more arbitrary, and more dangerous, than if they
‘were made subject to his control, and " he vesponsible for their acts. -

Thé framers of our constitution were wise enough to see this, and
they have left him no ground for such an excuse; and the people’
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" have.always held him o this responsibility; and the opponents of
every administration have always charged the chief ‘magistrate as
openly-and dxstmctly with the alleged wrongs of his subordinates, as-
if their acts wers purely his; ‘and ,the supporters of -no administra-
tion have ever pretended to defend the President from any of the
alleged errors of his admlmstratxon, on .the ground that they Were‘
not hijs acts, but the acts of mdependent subordinates.” ‘And 3s long
as.the government shall Iast this is the true constxtutmnal gf‘ound
-and the only safe one on which those who, administer it, must stand:
and was it not so, we should have the Einglish maxim, that the king
can.do 1o wrong.;,I made applicable to the President. -

'If the act in. question affects the pohtlcal powers of. the President,
as given by the.constitution, the opinjon in the case so much relied
on of Marbury v. Madlson, is .conclusive as to this oontrol and
against the power of congress to take it from the- President and con-
fer it elsewhere. .~ One.of the: political powers or duties of the Pre-
sident, as given by the constltut‘on, is"to see that the. laws are.faith--
fully executed; .and ‘both- the late ‘Chief Justice, in. the ehse of
Tohathan Robbms, .and Mr. Hamilton, in the passdge referred to, n\
the letters of Pacificus; say, that he must ascertain.what the- law
Jmeans} must Judge of it for himself.”” The opinion in Marbury v.
Madison shows that there may be laws in.the execution of ‘which
the pubhc is not mrectly interested, where only individual rights are
concerned. And such is the case mentioned of an individual’s right
“to a copy of a paper, on paying for it,-and the other ‘similar cases -
given in illustration of the principle. There are cases in which in-
dividual interests alone are-concerned, and - therefore affect not the
pohtlcal powers.of the Presxdent But all laws which affect the pub-
lie. are political; and the execution of those laws, their fiithful exe-
cution; as he thinks ‘they ought to'be executed, the President must
$ee to. -And such are all the cases given in that opinion, as illustra-
tion$ of executive acts, wherein the control belongs to the President.

© If it'be said, as it has been in the court below, that this is an’aect
which affects only individual interests; we'say the credit required to
be entered in the relators’ account, which account must be stated as
having the\credit,' ‘makes’a sum of money due to them which must be
paid out of the treasury; and therefore the execution of this act affeets
the public interest.

- There are many reasons why such a control ought to belong to the
executive. and not to the courts, And first, the power ought to be
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left with the executive, because from the organization of the govern-
ment it has always exercised'it. It has length of time, continued
possession, and long and uniform usage to plead for it.  This com-
- mand, if it issues from the Court, is the nrst instance of such-inter~
ference The same lapse of time and contmue_d usage that gives. this
-claim to the executive, should bar the ju'diciary It seems hardly
possible to conteive how any court should: possess such a jurisdiction
for near forty years, and never be called on to exerci:2it till now.
How has it happened that all the claimants in such cases, and all the °
lawyers and courts of the United States should be- ignorant of it?
It cannot be said no such case has occurred, for every claim made
upon the government, and disallowed by the. executive officers,
.aight have been brought before the courts; as is the present one:
In the next place, the executive ought to have this power, because it
is executive in its nature. ~ The executive is fitted to execute it, and
armed with means to execute’it. It can always execute. it, (as execu-
tive power always ought to.be éx‘e’cuted,) ‘promptly, uniformly, and
inthe time and manner that the public interests may require; and as
its ‘means may enable it: The contrary of all this is the case with
.the courts,  They are- unfitted to ‘wield" this power, because they
have' not the information of the state of the executive, department*
its duties; the means within its control; and the various- circum-
stances which may obstruct and delay executlve action: And they
cannot get this 1nformgtlon for even if they had.a right ta call for
it, they have not the time, unless they neglect their ordinary _]udlcxal
 business, to acquire this krowledge of executive affaits. ;
Then the executive, when t has the necessary menns, and it is:
* desirable to do*so, can act promptly. But the courts are trying ““a
case in law or equity,” and - that is a business which is never done
very promptly. Judicial robes are not the garments for quick ac- .
tion. Where the judgment or Jecree: comes, it seems to be con-.-
ceded there is an appeal to this Court, at the application of either the
claimant or the officer. * Is this appeal to suspend the execution of
the law, or the act of executwe duty required? 1f not, what is the
worth of the proceedmg, and if it is, what 1av not be the conse--
quences of the delay >
Again, the executive acts uniformly throughout the Union; if that
_department directs the action, all executive acts will be performed
alike; all the laws will be executed in the same: way,
But if the courts assume the power, they may (as they often do’
Vor. XII.—3 Z
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differ with each other.. - A law may be «directed by the court in one-
state, to be executed in one way; and, by the court in another state,
in another manner. . It is, true their differences ‘may be settled by
appeal to the Supreme Court; but could d government be ‘endured,
all whose laws or whose executive action, at the claim of any indi-
vidual who may conceive his interests affected, were.liable to: be
suspended till their judicial differences were mvestlgated and de-
cided ?

And further, if the inferior executive officers are sub]ected to this
double control, viz., that of the Presiderit and of the courts, how are
they to serve theée two masters? And if their commands differ,

“which is to prevail ? ~
The -case of Marbury v. Madison, shows there can be no'such
“thing as this double contrel. . It distinétly states that the act of duty
sought to be commanded by the mandamus in that case, was one in
relation to which the Pre,siden.fc‘ had no’ control ‘over the officer: and
it as'distinctly admits that where the officer is, in relation to the duty
sought to‘be enforced, at all subject to the control or direction of the
President, there the Court. has no power to command him.. In Gib-
bons v. Ogden, 9 Wheat. 209, the Supreme Court says: It seems’
“that a power, to regulate implies in its nature full- power over the
thing’ to -be régulated, and. excludes necessarrly the action of all
others that would perform the same -operation-in the same thmg,
Now, if the power to regulate is thus necessarily exclusive of all
other regulating power, a fortiori; a power to execute must be exclu-
sive of all other executive power.
. Let it be supposed that the act of congress now in question, pro-
vided, in the very words 'of the constitution, “that the President’
_should see that this law was falthfully executed by the postmaster
‘general.””  Would not this provision-have given the control to the
Pre‘sident? And could the court, in that case, haveinterfered? And
is not the provision in the constitution. as effectual as it would have
been in the act? ' '

The power in question cannot be given to the courts, because,
from the nature of the power, being the execution of a law which .
“concerns the nation, it is political .-p'ower; 5 Peters, 20 and 30; and
‘belongs to the executive departmient;- has always been exercised by
it, and never by the courts; is fit for the executive, and unfit for the
courts; and being, therefore, executive power, belongs to- that de-
partment. The execulive power is vested in the President, and can-
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- not be vested elsewhere: Martin v. Hunter, 1, Wheat. 304, 316 320
3'Story’s Com. 451, 340 414,
' Agam, it cannot be glven to'the courts, hecause it is not Judlelal
. power..
. What power can bé given, accordmg to the constitution, to the
Judmlary? Certainly none ‘but what - is properly judicial power'
Can the power of supervising executive ofﬁcers, ‘and directing them
‘how and when they are to perform executive acts, be judicial power? -
There are two remarkable instances of ;the Judmlary declmlng to
exercise powers conferred upon them. - One, arose. from the act of -
cdngress authonzmg the circuit. cqurts to report to the secretary
of the treasury, the names of persons entxtled to be placed on the
pehsion rolls. The opinions of the Judges arein 2 Dallas, 409.
‘They thought. this was not properly of ‘a judicial nature} and that,
therefore, congress: could not (,onst1tut10nally confer it: on the courts.

There is certamly no-comparison as to the Judmlal nature of the
two powers, between the examination into a claimant’s right to a ;
penswn under the laws of the. United States, and reporting its deter-'”
mination to the. secretary of. the treasury; and the power now in .
question, ~ If this is properly of a judicial natufe, it will be difficalt”
to-aceount for the, mcety of the Judges in declining the power given
by the act referred to.

. The other 1nstance is mentloned by judge otory. in-a note, in/
page 420, vol. 3,'on Const. Law; and refers to 5 Marshall’s Life'gf.
‘Washington, 433, 441, It there ‘appears that General Washing-
‘ton, as Président, before he proceedéd to the execution of the
“treaty. with France, of 1778, called upon the Supreme Court to ex-
pound it, and direct how it should be executed and they-declined

* doing so, on the ground that they could give no opinion but Judieially,
in a case- regularly brought before them

Novy, if ‘the _]udlcmry has this supervising power over executwe
acts, and can direct-the oﬂicers how they are to discharge them on
the apphcatlon of atiy person interested; it is strange, thdt when the
executive calls upon the Court for its dlrectlon, it should be incom-
petent to give it. Can- any reason be given, why an’ individual
'clalmmg the benefit of executive action from an officer should

receive the -aid of the Court; and the officer when he asks it, be re-
fused ?-
Nor are we left to conjecture what is judicial power. ~ The con-
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stitution defines it. It-says, “the judicial power shall extend ‘to afl

.cases in law and equlty arising under the constltunon, the laws of
the United States, and treaties,”” &c.” A great ‘deal, no doubt, has-
been accorplished i in the way of derwmg ‘powers :from the consti-
tution, in the way of construction; but the mgenmty that shall
acquire for the f:ourts, from the power to try cases in law and eqnity,

~ the power to send any public officer to jail, unless he will dlscharge '
his ;executive duties in the way thé courts shall prescrxbe to him,.
will very far exceed any thing that has yet been. attempted It
does not seem hkely that the framers of this instrument were aware

‘that, there could be a case in law or equlty, that could be brought to
so strange a conclusion; otherw1se, some’ provision would probably
" have been made for supplying the “place of the imprisoned officer.

* And, as the officer, in such a case, whose disobedience, if it was con-
scientious, would net be guilty of an unpardonable offence, and ought
not to be imprisoned for life; some limitation would, probably, have
been. attached to the period of his conﬁ,nement

But the court thinks there should be little scruple in assuming

-this authority, and no objection in submitting to it. *That, * as it can
on]y be ‘used in cases where a duty is to be performed, and where "
it is.still in the: power of the officer to perforni it, the - cases cannot
be very numerous.’

With submission to the coutt, Mr. Key sald, he -could 'not but
think otherwise. - Let it be once established, that whenevera pubhc '
officer will not do what an-individual, chiming untder “a partlcuiar

“act of congress,” or, “the general prlnmples of law,” (for to this ex- '
tent, according to Marbury. v. Madison, the doctrine goes,) may
require -of ‘him, this Court may take cognizance of the case; and. .
compel the officer to do the act; ‘and the cases for such mterference
will be innumerable.

What are most of the cases brought before the leglslature at -
every session of congress, but claims of!this descrlptlon? Claims
arising for compensation for services rendered, or losses sustamed
and claimed under some ¢ particular act of congress,” or «the
‘general prmclples of law;?” and which the officers of government
have refused to allow, All the claims spoken of by judge Story, in
his Commentaries, pages 538, 539, 540, 541, are'of this description;’
and are spoken of as being without this or any other remedy: and
have always, by all, been so considered.

What is the present case but a claim arising under a partlcular act
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of" congress ?. And was it not the same before this particular act of
congress of the last session was passed? Was it not originally a
claim for services under a contract with the postmaster general,
under. the post-office laws, a particular act of congress? ~When it
was disallowed, might not the.claimants have brought it here as well
under one act as another? as well under the post office law, without.
going.to congress, and getting the special act under which they now
claxm, if they had only-known of this supervmng _]unsdmtmn of the
eourt they now invoke. ‘And if this is a tase now for the exercise
" of this Jurlsdlctxon by the circuit court, and was so when the claim-
. ants carried it, in their ignorarice, to congress; what clalm can there
be, aﬁ'eetmg individual rights, that arises under “an act of con-
gress, “or_under “ the general prmclples of law” where the public
officers disallow it, or refuse or delay to" act on- it, that is not also
such a "case P
" The court: speak in-their opinion .of this remedy by mandamus
agamst public officers, commanding thém how and when they are to
" perform their executive functions, as the “ mildest”” and the “begt’””-’
form of proceedmg; and think. that “the officers will be less ha-
. rassed by it than by the usual forms-of action” for injuries to indi-
viduals. , It would certainly be not only the mlldest? and the best,
and the least harassmg to the officers, but quite agréeable provided
they should think it their .daty not to do their duty, but to.let the
- court do it for-them, and obey their commands: ‘but, if they. should"
think it their duty to act:and think for themselves, .and that the -
.court had nq right; to think and act for them, 'and -that what the.
_ court commanded was contrary to their duty, and. should do their
_duty, and not the command of the court; then it would not -be 5o »
agreeable a remedy, unless they should think retirément in a prison, .
during’ the pleasure of ‘the”court, more agreeable than the cares of
office.
He would beg leave to ask the Court to” compare what is thus
sald with what was said here in the case of M‘Clunv V. Sllllma,n, 6
. Wheat.'605. This Court thinks. exactly otherwise of . this remedy ;
as bemg (even if the laws allowed it) the worst and the most haras-
sing, and in every way the. most improper. And whatever the’ of-
ficers might think of ‘a remedy that seems so pleasant-to the court,
the public might not find it agreeable to be .paying officers their
salaries, for attendmg to their business, while they were enjoying this
“atiym cum dignitate’” under the sentence of a court.



550 SUPREME COURT.

» [Kendall v. The United States ]

The circuit court relies on'passages’ extracted from Marbury w’
Madison as a refutation -of the attorney, general’s’ opinion, denymg »
the power of congress to give the power claimed in this instance to
the courts, and these dlcta are, assumed as settled decrsmns, and alse
" as. their chief, 1f not sole authorlty for assummg the power‘.

That there are some express;ons in that case that,seem to favour -
'some of  the posmons taken by the circuit caurt, may be admitted.”
'That they sanction their assumption of the jurisdiction, we deny.

HOW far are’ they examinable? Are they .authoritative decisions? .
We respectfully say not, - If not’ touchmg the point in'controversy,
ner -necessary for 'its deelsmn, they may be examined. - And this
Court has decided that there are such expressxons in that case, At~
torney General’s Opinion, 29; Cohens"v. Virginia, 6 Wheat. 399,
1400, - What vx/as the point to be decided? The constitutionality of
the law of. eongress was the first’ questlon and the point-of juris-
d;;-.tlon thus arising and being settled against the _]urxsdxctlon, all”
else is dictun. and extraw.]udlclal Evcry thing else then-is ex-
ammable. ,

In Cohens V. erglma, 6 Wheat 399, 400, it is admitted that there
are- dxdta in that case, and one of them very near .to_ the point de-
cided is overru]ed

. An Wheelwnght v. Columbia Ins. Co. 7 Wheat.- 534, another is
rejected. Another at the ‘close of page 167, 1 Cranch is directly op-
posed by the argument*in 'Jonathan Robbins’ case, in, page 16 of App.
to 5 Wheat.; and not reconcilable with 9 Wheat. 819, and'6 Peters,
465; and another (that which states the remedy by action as makmg
a mandamus 1mproper) is directly repud1ated by the CII‘QUlt court in
theJr opuuon in this case.

; Marbury v. Madison, therefore, settles no 'other questlon than-
. that which arose as to the jurisdiction. And the ‘whole course of the.
“court; and its setiled and repeatedly declared doctrine’ is, that any
-opmlons glven on the merits of a case where a- questlon/ as to Jurls-
.dlctlon arises, (unless where ‘the jurisdiction is ‘affirmed,) are ot
only dicta, but extra-judicial. The following cases will snow the
'strongest expressions of the vourt against entering upon any ques-.
tion, until that of Jurlsdlctlorr is' so-decided as to. make their consider-
ation, necessary to the determination, of the cause. 2 Dall. 414; 5
: Marshall’s Life of Wash‘mgton, 4435 United’ Btates \g Moore, 3
Cranch, 172; Bradley v. Taylor, 5 €ranch, 221; Wilson v - Mason,
1 Cranch, 91; Osbornv The Bank of U. % 9 Wheat., Cherokee Na-
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tion v. Georgia, 5 Peters, 15, 21, 31, 51; Ex parte Crane, 5 Peters,
~ g00.

If the case of Marbury v. Madison had been regarded by the
cireuit court as authoritative throughout, it would have supported
the attorney general’s opinion. The act sought to'be enforced in
Marbury V Madison is plainly distinguished from the one now in,
question.. - There, ‘al1 executive action had ceased, nothing official
" was to be done; and Mr. Madison was merely the holder of a paper
to which the relator was entitled by his appointment, whether he re-
ceived the commission or not. He was appointed by the ‘signing
and sealing of the commission. “No other solemnity (say the court)
is required by law; no -other act is to be performed or done on the
part of the govérnment. All that the executive can do to invest the
person with his office is.done.”” So that whether he got the commis-
‘sion or not, he had the office without it.

There was a case, then, in which, as the Court understood it, (and
wheéther correctly or not is immaterial ,) there was no executive act to
be done. “It respected a paper, which, according to'law is upon
record, and to a copy of which the law gives a right on the payment-
of ten cents.” It is an act on which “individual rights depent.” -
This is the description of the nature of the act which the Court say
may be thus enforced. Certainly, nothing like this can he said of
the act now sought to be enforced here.

But this is not all. The Court contrasts with this act they have:
thus described as fit to be enforcéd by mandamus, other acts, in re-
lation to which it admits there can be no such proceeding. What
are they? They will be found a perfect deseription of the act now
sought to be enforced. The Court say, page 166, “By the eonstitu-
tion of the United States, the President is invested with certain im-
portant political powers, &c.; to aid him in the performance of these
duties he is authorized to appoint certain officers, who act by his au-
thority, and in conformity with his orders. In such cases, their acts
are his acts,”” &c. " Here is a fair description of the act now sought .
to be enforced by the postmaster general. Among the important po-
litical powers vested in the President, one of the most important is
to see that the laws be faithfully executed ; and consequently this law
that the postmaster general is now to be made to execute. That of-
ficer has been appointed by the President, toaid him in his duty of
having the laws faithfully executed, by executing those that belong
to his department. His acts are therefore the President’s acts. And
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thls act; (unhke the' act to be enforeed in Marbury v. Madison,) is
‘one which falls within the political powers invested in the President.
Agam, it is said of-these acts which cannot be enforced that “the
sub_]ects are politieal. They respect the nation, not individual rights,
and being intrusted to the executive, the decision of -the executive
is: conclusme,” 166. Now the éxecution of a law of cougress, in
which the public is mterested is political; it respects the nation,
not individnal rights solely.
Here is d strong mark of distinction between the act in this case,
'and thé act to be enforéed in .Marbury v. Madison. 1In this ‘case,
an‘entry of a credit is to be made in the books of the nation agaihst_
-the pation. Tt, of - course, respects the nation. In that case the act,
the dehvermg of the commission, the officer bemg already appomt-
ed ‘without. it; and “entitled. to his office without it, did ‘not tespect
the natlon, birt the in lividual only. That this-is the meaning of the
Court; that, when they say “they respect the natlon, pot individual
rlghts,” ‘they tnean not . mdnldupl rights solely, is “obvious. from
another passage in page 170. The Court say; ¢ that it may | be con- .
sidered by some as an attempt to intrude irito the cabinet, and to in--
termeddle with the prerogatives of the exeeutive: It is scarcely
necessary for the, Court to disclaim all pretensions to such a jurisdie-
tion! An extravagance so excessive and abisurd, could not have been -
entertamed for a moment. The province of the Court is, solely, to
declde on:the. rwhts of 1nd1v1dua1s, not to 1nqu1re how the executive,
“or executive officers perform duties’ in which they have .a.- discre-
tion.’
" It seemed to him:impossible to avmd seeing the likeness between
the acks deseribed by the Court; as those in ‘which it could not inter-
fere, and the act now sought to be’ enforcen in this case; and the un-
likeness between the acts- described by the Court as:proper, for the
exercise'o1” the power, and the-act now in question, and sought to be
enforced against the postmaster general. If the liability to, impeach-.
mient is considered, it seems clear that in relation to”any laws re-
specting the pubhc, (though they may also respect individual rights,)
the Premdem may be impeached for malexecutipn.” Could the courts.
then assume the direction of the execution of such a law, and the
~ President be still so liable? _
‘Such cases would -conie here. And yet the Chief Justice would
preside on the trial of the impeachment, who would. have tried the .
question as to how the law should be executed here..
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A concludmg remark as to this case. may be made here,'though
applicable to- the remaining question a8 to whether congress has’
given the circuit court this jurisdiction.

.. When was the _}unsdlctxon, if ever, ngen” It is seid, in 1801,
héfore the: case . of Marbury. v. Madison.. - The circuit: court had
the jurisdiction then, if it has it nows; and- this. Court ‘was,not unac- .
quainted with-its Jurqulctlon, nor were the learned and. ex,perlenced '
counsel of Marbury. It is asked, why; when every question of law
necessary for his success was settled ‘by this' Court, was xiot, the ap- .
plieation made there then? But, is it possible to believe that this
Court would-then have discussed these questions, if it had believed
the case could. have been:taken before the circuit court, so as, in
effect, Yo have tried for the eircuit court. questions of which it could
not itself take cognizance?

He thought he' had now shown that the  power in-question was
executive power, not judicial; and that, by ‘the constltutlon, it be-"
longs to the president, and could not be given by congress to. the
courts. »

But if he had not.succeeded in this, he thought he might at least
insist, that, as it was a power hitherto’ exercised by the execitive
department, and not .by the courts, and as he thought it must be ad-
mitted ‘to' be more fit for the executive than the judieiary, it ouglit
not to be assumed by the courts as given by inference, by construing -
generél words in an act, as having, in the court’s-opinion, that mean-"
ing. ‘A clear, distinet; positive law, admlttmg of no reasonable doubt
as to its meaning, ought to be the sole warrant for the exercise of
such ‘authority. He was sure there was no' such warrant here, no
such clear, plain grant of the power to the court; and for this he
could appeal to the learned court below, and to the able and _inge-

“nious counsel' for the relators; one, or the other of -whom; undoubt—
‘edly had failed to'see it. ‘For this'case had been attended by this
most remarkable circumstance: That the court were invited: to as-
stme this jurisdiction by the relators” counsel, as appears in  théir .
‘printed argument (now before him) upon grounds, all of which the
court considered to be insufficient; for-they adopted none of them;
‘and’ this could hardly have happened where the power was clearly
given. And. the court then assumed the jurisdiction upon 4 ground
.which did. not appear to the:opposite counsel as of any account; for
: then' argument contains not a hint of it; and this, too, could hardly

. Vou. XIL—4 A
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have happened where the power was clearly given. - So that he had -
“it-in his power’ to say” (what he never remembered - to have had it in

his power to say in any case before, and ivhat seemed to him almost

to supersedé the necessity of saying any thmg else,) that the grounds

upon -which the Jurlsdlctlon was claimed by the counsel are insuffi-

cient, accordmg to the opinion of the court; and the ground upon

which it is assumed by the court, msuﬁiplent, accordmg to the opi-
. nion of the counsel.

Surely he might say, in such a state of things, that this was a,
power not ¢learly given by a law; and not even clearly got by con-
struction.

. In the pnnted argument for the relators, he observed that the
fifth section of the act éstablishing this court is niot once referred to,
as giving the jurisdiction in fuestion; the-third  section, is alone re--
lied on; as referrmg to the act of 13th F ebruary, 18013 consndered
‘though’ repealed as to the other circuits, as being still in force here.
The court, in its oplmon, although this act of 13th February is re-
cognised as unrepea]ed here, say not.a word signifying their taking
the jurisdiction under any of its provisions; but rely exclusively ‘on
the fifth section-of the dct establishing the court.  Yet,-he admitted
it; was p0551ble, (though certainly in the highest degree lmprobab]e,)
that the true ground of the Jurlsdxctlon assumed, mlght have escaped
all the researches of the counsel and. of the eourt, in the first instance;.
‘and enly be discovered finally, when all other grounds appeared
unavailable. . He would only say that if this should prove te be suc-
cessful, the relators were most fortunate litigants.

They presented their claim to the remedy théy. soight on one
ground, (the third: section of- the act 'of 27th February, 1801, refer- -

" fing to'the act of the 13th’ February,1801.)° And:the court, having

'.prevmusly decided in Uhited States v Wllhams, that they could not.
assume any Jl]I‘lSd.lcthl(l on that ground, assumie it on-andther, (the
fifth section; and appear. to place their dGCISIOH on the difference be-
tween the terms case and $uit.) Thls was being very fortunate.
But. this was not all, - The ground on which.the court assume it,
viz¢ this difference. between case and suit,s found to be opposed :
by the Supreme Court, in 2- Peters, 464; and Judge Story, 3 Com.
507.

And then the relators’ counsel light upon another ground for sus-
taxmng the jurisdiction assumed, viz: the words * concurrent with
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_» the courts of- the several states,” ‘which are.found -in the eleventh
section of the judiciary act; and are considered as limiting the j juris-
- dietion of the other;circuit courts, the absence of which words from .
" the fifth section of the act of 27th February, 1801, are held t6 invest

 the eircuit. court of this distriet with the jurjsdiction in question:

. He should not think this grorund required any particular examina-
tlon, was it ‘not that it appeared now to ‘be the ‘only one on which
,thls jurisdiction coiild be expected to stand.. '

- He should proceed, therefore, ‘to examiné both the third and fifth .
sections: of the act of 27th February; '801, establishing "the circuit -

- court’ of this district; under one of which it is in¢umbent for the
relators to show the jurisdiction they haye invoked to be given. =

It is settled by .the 'cases of Wood v. M‘Intyre, 7 Cranch, 504,
and. M‘Cluny V. Sllllman, 6 Wheat. 598, and. 1 Paine, 453 that this

“jurisdietion is ‘not given to the other circuit courts- by the eleventh :
_section of - the _]udxclary act. - - Thérefore, it must be shown, that one
or thé other of these sections givesa broader Jurxsdxotion to the.eir<’
'cult court of this district, than is gwen by the judiciary act to. the -
other circuit courts.: »

First, as to the third sections. This gives to- the .court and:the
_]udges theleof “here, thesame powers then vested by law in the
ather circit: courts:and the. judges thereof] and the argument is,
that as the att of 13th-February,1801,, (since repealed by the act of

“ March 8th, 1802,) was then in force, all the Jurxsdlctlon then vested :
by. the act of 13th February, 1801, was. vested in this: Court: and
that as the act of March 8th, 1802, only repealed the. act of l3t,h'
'February, and not the act of 27th February,,1801; all the jarisdie-
tion thus given by that act to this court, was: unaﬂected by -the B
repeal.’ ‘

It admits of several answers;
- First. . This section should be expounded, accordmg to the plain
intent of -congress, to give the court and its judges here the same

. powers with the other circuit courts not at any particular time, but
at all times. ‘

Second. The act of 8th March, 1802, not only repeals the act of

'13th February, 1801, but re-enacts the judiciary act of 1789; and
that re-enactment repeals all laws ihconsistent with the act of 1789,
thus re-enacted; and consequently all such parts of. the act of 27th
l'ebruary, 1801, as_gave, by reference to the act of 13th February,
powers differing ‘from those given by the act of 1789,
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But if this act was unaffected by the act of &h March, 1802, the:
_cqnstruction attempted to ‘be given to this sectlon, could not be sus-

- tained. We are referred by it to the act of 13th February, 1801, for
the powers of the courts. Must we not look for that section in it -
which relates to the powers of the courts® We find such’an one,
and it refers us again to the act of 1789, ~So that the powers then
vested by the act of 27th February, 1801, in this court, are the pow-
ers given by‘ the act of 1789: And that act, it is conceded, has been
settled as giving neither power nor jurisdiction to issue a mandamus
in such a case.

- When, then, we are sent to the act of 18th February for the
powers of the court, and the judges, can we pass by the section that
relates expressly to'that subject, and’go to the one that relates. to the -
jurisdiction’of the courts.” If there was no section to be found i m the
act of 13th February relating to powers, there might be some little
excuse for saying that you ‘might go to the section providihg the .
jurisdietion; but:as there is-a distinet section giving: powers, you
‘ean, by no rule of construction, go to any other. v

And it is a fallaey to say powers and jurisdiction' mean the same
thing; for if they might have such'a' meaning elsewhere; they can-

" not ‘here,in an act.which contains a distinct section for ‘each. . In
each of those acts; that-of 1789, that of -13th February, and of the
27th February, there are distinet sectlons, one giving powers, and
the other Jurlsdlctlon And if in this act; the- third section; by give
ing powers gave also jurisdiction, as pretended, why should the fifth
gection give Jumsdlctlon over again? Such a cohstrugtion strikes: the-
latter section out of the law. :

And they do not mean the same thmg, _]urlsdlctlon refers to the
cases and persons over' whom the court is to have cognizance; and
powers, to the means given to, exercise’ its jurisdiction.. : And: this
distinet -and precise meanmg, is mamfestly that in which the ‘terms
are uged in all these acts.

If ‘such a construction could be sustained, and the circuit court in
‘this district, by thus having the. powers given by the act of 13th
Februaty, could be consideréd as thus having the jurisdiction given
by that act, and that jurisdiction was .as éxtensive as is contended,
how are we to'account for its never having been exercised; for its

- being discovered only now, that this court has a. jurisdiction denied
to all the:other courts?, Nq case has .been brought here of its exer-
cise; though hundreds of caseslike the present are now: before con-
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gress, whlch the claimants haye never imagined they could brmg
‘before this or any other court. And no instance of the exercise of.
-any jurisdiction under this ‘zct ‘of :13th February, can be shown in
the circuit eourt. 'And on the contrary, the circuit couri in De-
cember. term 1834, in the case of The United States v.. Chrlstlm
Williams, when this thll‘d section was brought before them, after
argunient in a deliberate written opinion, as we show in jidge
Cranch’s notes of the case, disclaimed, expressly, all Jurisdiction .
‘under it; saying: ¢ this court takes its powers under the third see~
tion, not its jurisdiction.”

The court below, therefore, was right in reJectlng this ground
thus presented by the relators” counsel, for takmg the jurisdiction; -
and in saying, as they do in their first opinion after the first- argu-
ment, ¢ the court takes its'powers by the thxrd section, but itg juris-
‘diction by the fifth,”” '

2dly. It remains now to be seen, whether the court has been more
fortunate in selectlng the fifth section as then‘ ground and their only
grouhd for assummg the jurisdiction. -

- Here, as it is admitted to be settIed that- the e]eventh section.of
the judiciary act does not glve this Jumsdxctlon, it must be shown
by our adversaries; that there is a difference between ‘that section;
‘arid the fifth of the act of the 27th February, 50 that the _]urlsdlctlon
.denied by-the one, is given by the other. - -

Comparing these two sectioris, omitting . all-immaterial terms, we
find that by the eleventh section of the Judlclary .act, the cireuit
courts of the Umted States are to take cognizance of all suits in law .
or in equity,  concurrent with ‘the courts of the several ‘states.”
And; by’ the. fifth section of the act of 27th February, the circuit
'court of this district is to take cognizance of all cases in law and
eqmty As it is now not questloned but that by 2 Peters, 464,
and 3 Story’s Com. 507 it is settled that there is no dlfference be-,
tween the terms “case’ and “suit;”” the,only remaining difference
rests on the words, . “g¢oneurrent with the courts of the several
states,””’ contamed in ont statute, and omitted in the other. And
the jurisdiction is. now assumed by the court below, on the force of
these words-alone.

.This obliges the. court to maintain these two propocl‘uona

1. That these words limit the Jurlsdlotlon of the circuit courts, to
such suits, or cases in law or equity,-as’ the courts of the several,
states then had cognizange of: and, ‘ ’
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2d, That the courts of the’ several states had no. _]urxsdlctwn of .
cases in' law_or equity, arlslng\u,nder the constxtutxon and ]aws of the
United . States; of which two propositions, the only difficulty is to
say which is the most untenable.  From' them, however, they. con-
cludethat the United States’ circuit. courts have’ no jurisdiction in
cases of law-and equity, arising under the constitution and laws of the’
"United States. And. this, they thlnk, must have been -the ground
upon. which this Court in the two: cases ‘referred to, ‘have denied the
jurisdiction of ‘the cirenit courts to issue a mandamus to an executive
officer. - He would undertake to- deny both the. premlses from which
this conclusmn was drawn * That this Court laid down fo, such pre-
mises, and-drew no such conclusxon, .was obvious from the cases re-
ferred-to. )

1.:Did congress ‘mean, by these words, to confine the jurisdiction
of the United States’ circuit courts to such cases of law and equity,
as the courts of the several states then had cognizance of?

What is the language? They shall take cognizance of all cases in
law or -equity, ¢ congurrent with-the courts of the several states.””.
“And this means, it is said, that they shall take cognizance, not of .all
cases in law or equity, but of such only as the courts.of the-several
states then had cogmzance.

This was. surely a strange mode of expressing such a meaning.
The argument s, ‘that as' they were-to takea jurisdiction concurrent
with the - state courts, congress meant. they should only take what ‘
the state courts then had; and that the positive words, thatthey shiall
take. cognizance. of “all.cases in law or equity,” are to be controlled

'by ‘the inference!-arising from the. others But, surely the, court .
should have construed the law so :as to give more effect-to the ex-
"press ‘words, than to the inferenee; and say, they must take juris-
" diction*of “all cases in law or equity,” (a jurisdiction which. con-"
gress could give,) by force of those éxpress words; and the words
“ concurrent thh the courts of the. several states,”” are to operate to
show that congress meant not to nge the Jurlsdxctlon exclusively (as
they could have done,) of ‘the state courts. It is clear, that if con-
- gress did. nat mean this, but intended what the court below has spp-
posed, it would have been easy to have said, instead of « all cases,”
&e., “such ‘cases,”” &c., as. those state courts had cognizahce of.
The judiciary act shows.in this, and several other sections, that con- .
gress did" intend to give some portions of Jurisdiction fo- the United
States’ caurts, exclusively of state courts, and other portions concur- -
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rently with the state courts; and the constitution has been always so,
' construed, as to admit the power and the propriety of doing so by
congress "This is the mterpreta’uon of. that part of the constitution
given by General Hamilton, in the eighty-second letter. of the Fede-
ralist;-and by this Court, so also.in Cohen v. Virginia, 396, 397,419,
Cited, Bank v. Devaux, 5 Cranch, 85; 3, Story’s Com:' 619,620,
621, 622; and Houstoh v. Moore, 5 Wheat. 27, 28 3 Wheat 221
1 Kent, 539, 96, 97, 342, 43, 319.

The language, therefore, used by congress does not admit of such

a constxuctlcm '
' And 1f the act could be construed with thig restrlctlou of thé cir-
cuit courts to the jurisdiction of the 'state courts; it may be asked,
does it mean all of them; and if not, which? For we all know they
greatly differed.

This: lav, it is. known, was reported by a committee of congress,
composed of eminent professional ' mgn, many of whom had a,smsted
in’ formmg the constitution, and one of whom was from each state:
. They, therefore, well kyew the great differences.of jurisdiction with
which the different states had invested their tribunals: ‘and ifthe in-
tention was that the United States’ courts should have the same juris-
dietiori that was given to the courts of the states where they were
respectively held then it would follow, that the federal courts would
not. have the same jurisdiction” every where, but would differ with:
each other as the state courts,did.

. Congress cannot be supposed to have meant that:. and 1t i9 settled
that they dld not.so mean that. their JUI‘ISdlCthI’]S every where are
. the same.; lemgston vy Story, 9 Peters, and the cascs there cited;
‘and’ Federahst No.-82..

- The Federalist; No. 82, shows that all these coutts have in all
‘the states the same IegaPand equitable’ jurisdiction, without any re-
- ference to-the varym ‘jurisdictions of the state courts. The first.
proposition then; that the United States’ courts took only the _]lll‘lS- "
diction of the state ¢ourts cannot be sustained.

Nor is the- court, below sustained i in their second prop051t10n, that-
_ the courts of the states have no Jurlsdrctlon of cases in law or equity,
amsmg under the constitution and laws of the United States.

It would be most strange if it was so; for the constitution of  the
Umted States, art. 6, se¢. 2, declares that ¢ this consututlon, and the
laws of the United States which shall be made in pursuance thereof;
and “all. treatles, &e., shall be the suprerhe Taw of the Jand; and, the
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judges'in every ‘state shall 'be bound ‘thereby,any thing in the con-
stitution or laws of any state to the contrary, notwitnstanding.”

Now, if any state court, having, by the laWs of the state, juriadiction
over all casés of law and equity, should be applied to, to take juris-
diction in a case of law or equity arising under the constitution or a
law of the Upited" States, which is binding on them as their supreme
law; on-what possible’ ground ‘could they decline ‘the jurisdiction?
A case in law or _eqnity may undoubted}y arise under this constitu-.
tion, or a law of ‘congress; or a treaty made in pursuance of its au-
thority, as well as under any other law; and if so, all courts having
jurisdiction in cases-of law and equity, must entertain the case.

‘When a case is said.to arise uisder the constitution or a law of the
United: States, is settled in' Cohens v. Vlrglma, 6-Wheat. 378: and -
what are all the cases where the right-of appeal is glven by the Judl-
ciary,act to this Court from the state.courts, but cases'arising under

- the constitution and laws of the United States?
‘Not a'word from the Court, nor from.any writer upon the copsti-
. tation, or the jurisdiction of ‘our courts, has been mentioned as giving
‘ahy countenance tothis new constructton. They appear never io
have' entertained an. idéa of, this limitation-upon the circuit courts.
He would refer fo the 15th chapter. of Sergeant’s Constitutional
Law, 2d-edition, 123; 3 Wheat. $215 4 Wheat. 115: and the act of
congress of 26th of -May, 1824, estabhshlng the -courts of Florida,
which recognises the circuit courts as. having by the _}udlmary act
jurisdiction of cases arising under the constitution and laws of the
United States. See, American Ins. Co. v. Canter, 1 Peters, 511.

. According to the-two propositions maintained by the court below,
it would follow that cases'in law and equity, arising’ under the laws
and constitution of the United States, could not be tried any where: -
for the Court say the state courts could not try them, and the Umtqd‘
States” courts have only the same jurisdiction, that is, no jurisdiction
over such cases.

Neither of these propositions, therefore, can be sustained.. And if -
they could, still it would be, necessary for the court below to show
that this claim of the relators was a % case in law or-equity.”

What is a case in law or equity ?

“If B.”” sgys the Court’s opinion',. “ g resident of this district is
indebted to A. upon a-promissory note, this Court hds jurisdiction of
the ease.””

He apprehended something more was necessary ‘than a note’s be-
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ing due betweeh sich parties, to constitute a case at law or eqmty
This Court, in Osborn v. The Bank of the United States, 9 Wheat.
819, preseribe other requisites. < That,power; the judiciary, is
only capable of acting where the subiect is submitted to it by a party,
who asserts his rights in the form prescribed by law. It then be-
conies ‘a-case;”?” and Judge Story,in his‘Commentaries, vol. 3d; page
507, reterring to this case, says: “ It is clear, that the judicial depatt-
ment is authorized to exercise _]urlsdmtxon &e., whenever any ques-
tion shall assume such a form that the judicial power is capable of
aetmg on it. When it has‘assumed such a form it then becomes ‘a
case;” and- then, and not till then, the: judicial power ‘attaches to’it.
In other words,.a case'is a suit in law or eqmtv, instituted according’
‘to the regular course of judicial proceedings.” . So, 2. Peters, 449;
6 Peters, 405; '5 Wheat. App: 16; 6 Binney, 5. -So-that before A,
can make a case in law or equity out of the promissery note 'which
B, owes him, he must submit it to the Court, and assert his rlght
“in a form prescribed by law.”” And if he cannot find a law pre-
scribing'a form by which he is to assert his: right, he canrot have a
case in law or equlty

*No doubt A. can find such a. law, and therefore, he may have a
‘case. But where do the relators find any law preseribing a form by
‘which they may require an executive officer to be compelled to dis-
cﬁarge a duty devolved on him by law? If it be said by a mandamus,
imder the 14th section of the judiciary law, as a writ necéss’ary to ena~
ble the Court to exermSe its JHIISdlCtIOH, it is answered by M‘Cluny
v. Silliman..

Congress has not prescribed a form by which parties, who have
rights to have official acts, in’ which they are interested, performed
by the public officers on whom ¢ the-laws have devolved such du~
ties,”” may turn these rightsinto cases at law or-equity between them
and the officers, and submit them as gontroversies to the courts.

Judge Story says, 3 Com. 541: “ Congress have never yet acted
‘upon - the -subject, 8o as to give judicial redress for any non-fulfil-
ment of contracts by the national government. Cases of the most
cruel hardship and intolerable delay, have already occurred,” &e.

-Agaih. “He is disposed to think that some mode ought to be
‘provided, by which a pecuniary right against a state or against the
United States might be ascertained, and established by the judicial
sentence of some court; and when so ascertained and established,

- Vor. XIl-—4 B ’
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the payment might be enforced from the national treasury by an ab-
solute appropriation.’

Cin it be possible that the learned judge was mistaken in all these
views? That these cases of hardshxp and delay need not have oe-
curredP That adequate remedies in the courts, or at least in this cir-
cuit count are to be found, where they will be recogmsed as cases in
law or equity? That the inability to sue the government,is to he
obviated by enforcing execution without suit against the officer, and
calhng this process of executlon a suit? ,

The section of the judiciary act which gave to this Court the au-
thority to issue writs of mandamus, shows that congress did not con-
sider claims calhng for that remedy as cases in law or equity; and
further shows, that congress meant to give that sort of Jumsdlcuon
only to this hlgh tribunal, and not-to the inferior courts.

. Much is said in the opinion of the court below as 'to.the distine- .
tion between the ministerial and discretionary acts of the executive.

~officers. ~ He did nnt admit that this was a true test of ‘the jurisdic--
_ tion by mandamus. In Curtis.v. The Turnpike Co.; in 6’ Cranch,
235, the,act to be done by the clerk was merély ministerial; and this
Court. thought that as there was no_aet giving the circuit court juris-
diction over the act, it had .no power to control him, Why, if the’
court could not control its own clerk in a ministerial act, could it
_eontrol in a.similar act, the head of another department?

But can the act sought to be enforced, be considered a merely
ministerial act? If compare’i with the illustrations given in Mar-
bury v. Madison, it would seem not. Griflith v. Cochran, 5 Bin.
87, decides that where an officer has to examine a contract, and be
guided by that'and a law in reference to it, (similar to which are the -
duties of .the officer here,) it cannot be held as a mere ministerial
act; and is not' to be enforced by a mandamus. The same case, as
‘also judge Winchester’s opinion, in the American Law Journal be-
fore referred to, shows that if the act is to be followed by takmg'
money out of the treasury, it cannot be enforced by mandarnus.
Judge Tilghman remarks, “we have no right to do that mdlrectly

"by mandamus, which -we have no power to do directly; and we
might as well be called on to issue a mandamus to the state treasurer.
to pay every debt which is clalmed by an individual from the
state,”” page 105.

It has been said that injunctions have been al]owed by the circuit
court, addressed to the treasurv officers.
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This has only been done in-cases where the funds enjoined (as in -
the claimg under, the French treaty) were not the public funds, but
moneys held by the' oﬁ‘icers, in trust for the clalmants - The circuit
court hasalways put it right to interfere exclusively on this _ground;
and the government, in the time of Mr. Gallatin and evef since, has
denied as to the public money,any. powe er of the judiciary so to in-
terfere.. An.opinion of: Mr. Wirt, when attorney general, expressly
demes such power to the courts.

~And the court below held, some years ago, the same opmlon In
the case of Vasse v. Comegys, MS, 364, they said, “the fund is in
the treasury. of the U nited States. Can this be said to be within the
Jurlsdlctlon of this’ court? The officers of the United States, holding
‘public money as money. of the United States, are not accountable to.
_any body but the United Stites; and -are not liable. to a suit of .an
_individual on aecount of having such maoney in their hands

; It does not seem’ easy to reconcilé this-with ‘the Jurlsdlctlon now
assumed, o
_* There remains another objection to the mandamus. There was, by
-attion against the officer, another 'speciﬁc remedy. '3 Burr, 1266; 1 .
Term Rep. 2965 2 Bin. 361;'-2 Leigh, 168; 2 Cowen, 444; 1 Wend.
325, ' '

In Marburyv Madison the prmclple of these cases is recogmsed
and it is said, 1f an action of detinue would he, the. mandamuyg wouldl
“be i improper.”” - And this is agam sanctioned by what is said in the
conclusion of this Court’s opinion, in M¢Cluny v. Silliman.

- Yet theé court below have overruled all these cases; their own de- .
cision in United States v. The Bank of Alexandria; and say, that the
officer’s bemg possibly unablé to pay the damages. that might be re-
covered in an gctlon, prevents his' liability to an action from being
su¢h.a remedy as should forbid the mandamus. As there can be no
_action that is not. subject to. such a contmgenvy, it follows, contrary -
to all these cases, that\a mandamus is allowable, although the officer
is also subject to an action. . -

“If what has been said, should make it even only dohbtful whether
the court below has the jurisdiction, J udge Iredell in'2 Dall. 4183, and
-Judge Baldwin, in Ex parte Crane, 5 Peters, 223, would show, in
very strong language, the 1mpropr1ety and danger of assuming a Jju-

- visdiction which hag slept ever smce it was given, til] the present -
. egcasion,
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Coxe, for the defendants in error': ‘

The facts and history of this case, as disclosed in’the record, are
peculiar, The questions whlch it presents are of the highest inte-
rest, as well as importance. It involves a large amount of property.
which-the relators believe belongs to them, by as perfect a right as
that By which' any property can be held; and which has been un-
Justly and illegally withheld from: their possession. It involves the
examination of the proceedings. of 2 high functionary, under the
blighting influence of whichs'a vast amount of personal suffering
has been endured; and which has already brought; to a premature
grave, one of the parties on the record. It involves general ques-
tions as 'to the rights of the citizen, in his pecunjary transactions
with the government, between whom and himself contract stipula-
tions subsist. It -involves a consideration of high and heretofore
unknown powers, claimed as belonging to public officers, in with-
holding their:action in cases where speclﬁc duties are imposed on
them by positive statute; and of immunities asserted in regard to
them, when private rlghts are violated, and the injunctions of the
law disregarded. - It involves a consideration of the extent of legis-
iative power; and of the means by which that authority may be en-
forced. It involves the nature, character and extent of judicial
power; under. our institutions; and indeed, whether the judiciary be,

or not,a co- ~ordinate and mdependent department of the government.
It involves the true interpretation of some of the: most important
clauses in the constitution; the essential principles of all free _govern-
ments, and especially of our own peculiar institutions.

Nor are these mattets, thus forced upon our consideration, limited
either in their application to the individuals who are partieés on this
record, to the particiilar territory under whoss local. jurisdiction this
case has arisen, or to" the particular penod in our history whigh'is
now passing. They embrace every cilizen of this vast republic;
they are co-extensive with our geographical limits ; they will retain
all their interest and all their importance, so-long as our fabrie.of
governrment shall live, and our constitution continue in existence..

. A brief review of the history of.this case is essential to a correct
presentation of the proper subjects to be discassed.. It originated
in an illegal act of the present postmaster general; who undertook
to reverse the acts of his predecessor in office; to annul contracts
which he had made; to withdraw eredits he had given; to recharge
moneys which he had paid. This proceeding has been declared by
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this Court to be illegal, and beyond his authority. U..States. v.
Fillebrown, 7 Peters, 486. :

" Congress, on the memorial of the relators, referred: the adjust-
ment of their claims to the solicitor of the treasury, and . made’ the
award of that functionary conclusive. ‘He made his award: the
_-postmaster general assumed the rlght to reverse the decision;’ and to
set at defiance the act 'of congress, whlch impgsed upon him' the,
_plain duty of executmg it. The attorney general, called upen for
his official opinion on- the question in which’ the postmaster repre-
sented the solicitor as having misconstrued the act of comgress, and
thereby transeended his authority, concurred- w1th thee ‘solicitor . in.
‘his mterpretatmn of the law; and his opihion is treated with worse.
than contemopt. The. Judlcxary commlttee of the senate, dfter full
cconsideration; and- the .senate, by an unanimous vote; ratify. and; ‘
- sanctipn the action of the solicitor ; yet this insubordinate inferior -
still-hangs.out the flag of defiance. . The Judlmary interpose; "their
mandate is dlsregarded and language highly menacing in its charac-
ter employed;; in the .intelligible intimation, that their process may
‘be ‘stricken -dead, in the hands «of the marshal, by dismissing him
‘from.office, for the smple reason that ke has performed, or is about
to\perform, ‘his positive duty:

" Throughout;therefore; it appears, that thiis functionary has arrayed
‘himself in an attitude of Hostility agamst all the authorities of the
government, with’ whieh he- has been brought in contact, and" the
. official interference by the district attorney.and attorney general if
this proceedmg, conyeyed the first information‘that he was sustained

. in any part:of his course by any official inflaence.

" Another singular feature i the case is, that the allegatlons ¢made
by the relators -are substantially admitted fo be true. The validity
-of ;the ‘original -contracts under which' the services were rendered,
is'not denied; the extent and value of those services, is not contro-
i've(téd:;, the construction of the .act pf congress, is not qyestioned ;
the obligation to pay the money,is not put in issue. The pdstmaster
general concedes a]l these points; but plants himself on the single
ground,. that however clear'may be our rights, however- just-may be
‘the debt, however precise the injunctions of the act of .congress, the
law cannot reach him: that the claimants. still have no other remedy
“than such as he. may graciously please to extend,'or than may be
found in the power of the executive to remove him from office.. He
insists, that noththstandmg the act of congress for their relief, and
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the award maae by the solicitor, the parties’ ‘stand: preclsely as they
did before they went to congress. Substantially, this Court is asked,
by the plaintiff in ‘error;. to expunge the-act of congress from the
statute book; and totreat the proceedmgs of the solicitor a5 a nullity.
Independently of them, We had the sime remedies which it is con-
tended wenow h ¥ - we might then have supphcated the postmaster
general to dd as justice; we might then have invoked the, power of
the executive to see-that the Jaw should be falthfully executed,

The ques ian is thus bnOUght within a' narrow seope. - Isthere any'
. power in the Judw:ary of ‘our country to. reach such a case of ac-
knowledged wrong; and to enforce against thlS party ‘the. perform-
ance of an unquestionaple duty?

Tn, dlscussmg this.case, it will be attempted to maintain the follow-
ing pr0p0s1t10ns, which ‘will be found to. gompreliend every thing
essentlal to bring us 10.a correct conclusion :

1: That upen: the- - general, prmcxples of the law governing this
particular form of proceedmg, and in the absénce of dny objections.
derived from -the' provisions of the constitution or.acts of congress,
t‘ms isa proper case for & mandamus.

“. That the sonstitation does authorize congtess to vest in the
t:ourts of the United Statcs, power to command_ the officer to whom.
the writ was du'ected, to perform, the act which he was reqmred to
perform.

"8, That ongress “has, “in fact exercised this authority, by con—‘
fermng on the:circuit court of this . district power to award the .
‘mandamus, in the present case. '

Before proceedm—g to- discuss these propositions, it may niot be
irrelevant to’ remark, generally, that the return of the postmaster
general in -this case, is defective in- all ‘the essential requisites of a
good plea. -No one fact is averred in such a form’as to admlt of
being traversed or to sustain -an actlon for a false. return. .The're-
turn'to a mandamus sho/uld be as Pprecisé in_its averments as any"
.form of plea, or even an indictment. 10 Wend. 25..

1. Is the remedy by ‘mandamus the appropriate remedy in - ‘the’
présent case?

- ‘The relatots have a clear, precise right, absolute and uncondxtnonal

_secured by an act of congress; and this right is-withheld by an- ofﬁ-~
cér-especially charged by law with the performande of, an’act essen-
tial 'to that right. + Is there any other speelﬁc, aaequate, appropriate
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legal remedy ? If noné, then upon the principlés which govern this
form of procecding, a mandamus will lie,

It has ‘been argued -that such other remedy exists: 1. By per-
sonal action against the delinquent officer. 2. By mdlctment if he
has violated the law.. 3. By petition to the executive, ‘whose busi-
ness it is to see the laws faithfully executed; and who can exercise
in case of recusancy, his constitutional function of dismissing the
party from office.

- Neither of these furnishes such a remedy as the law regards.’
Neither of them puts the party in possession of the right which is
withheld. * If a civil suit be instituted, it must be a special action on
the case, in which damages. may be recovered to the extent of the
injury actually sustained by withholding theright; but after the re-~ -
‘covery, the right te the specific thing remains perfect and unimpair-
ed. This right is' not extinguished by such recovery; and aslong
as it is withheld, the party may continue to institute new suits, and
recover fresh damages. In an indictment, the public wrong only is
punished; the private injury is unnoticed. The fine goes into the
publi¢ treasury; the.imprisonment of the delinquent leaves the pri-
vate right unaffected. 2 Binney, 275; 4 Barnw. & Ald. 360; 6
Bmgh 668; 10 Wend. 246.

. We are, however, told, that the pecuharly approprlate remedy pro-
vided for the citizen in such a case, is to petition the executive to

" command. the performance of the act; and if his'command is dis-
‘obeyed, to remove 4he insubordinate officer from his office?

Is this in the language or-spirit of the law,a specxﬁc, adequate,
and appropriate legal remedy? A petition, which is addressed to
the grace of the executive; which may be disregarded and put in the
fire, at the pleasure of the functionary to whom it is addressed;
which, if granted, will not secure redress of the wrong, but at the
utmost only punish the wrong-doer. '

This doctrine, that an American citizen whose rights have  been
violated. by a public functionar ; whose pr operty is withheld in op-
position to the clear requisitions of a positive statute, has no remedy
but by petition to the executive; is a monstrous heresy, slavish in
the extreme. It has no ground. of support in .the language of the
constitution, or the spmt of our institutions. The annunciation of
such a doctrine ih England, was made, more than a century since, the
basis of one of the articles of impeachment exhibited against:lord
Somers: 14th article of impeachment, 14 Howeil’s State Trials.
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" 'These are hot, however, the grounds upon which the plamtlﬁ' in
€rror hlmself rests. - He-denies that the mandamus is the approprlate‘
remedy: 1. Because he, has a diséretion under the law; and where
the officer has a drscretlon, no mandamus hes 2. Because the writ
can only issue in cases’in which it is necessary, not as a_means of
obtammg _)urlsdwtlon over: a case, but as ‘a’means of exercising a
jur isdictiort already vested.

In any sense in which the doctrine advanced in the first objec-
tion can be made app]xeable to-the cage at'bar, the posmon assuméd
is. unfounded “In the general language in whmh it is expressed, it i8
denied.

1t does not follow from the fact, that a diseretion is vested ‘in an
ofﬁcer, that therefore no mandamus will lie. If a statute empower
4n officer or an individual to do a particular act, but leaves it ‘exclu-
sively to his discretion whether to perform it or not, no reandamus
will lie to compel its performance. " i, however, he is, directed to
do an act, but he has a digcretion to perform it in either of two  Ways,
a mandamus,will lie to compel him to exerc1se his dxscretlon and
having.done that, to ‘perform the duty in the mode which he had
selected. If, for instance, the act of corgress for the relief of the
relators, had directed the postmaster general to pay them the full
amount awarded in gold or in silver, at his dlscretlon a mandamus
would lie to compel him to determine in which metal he would pay:
and having decided that to enforce the actual payment. - ‘Such is the.
.doctrine of all. the' cases. 5 Wernd. 122, 144; 10 Wend. 289; 13
‘Picker. 225; 3 Dall. 42; 1 Pajne, 453. In order to bring himself
within the correct principle of the liw upon this subjeot the post-
master genieral must show that utider the act of congress he was
autnouzed to give the credit claimed, or to withhold it at his:

: pleasure, z

. His argument is, that because ke must examine the provisions of
the law, and the award of. the solicitor, and. compare them together
to see whether.the latter is within the power delegated by the for-
mer; he must exercise judgment, and -consequently possesses a- dis-
crefion, Because -some prehmlnary examination- may be necessary
in order to. ascextam the precise duty which is enjoined; does the

' obhgatlon to perform it, when ascertained, become less 1mperatlve?
‘If in order'to know, distinctly, what is his duty, it- be necéssary to
'examme one statute ar fifty, one sectlon or many, the sxmp]e statute,
or, in gonnexion with that, an award made under it; is wholly imma-
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terial, a sheriff has the same discretion in the service of all process;
yet his act is purely ministerial, and he may be enforged to execute
the writ placed in his-hands.

2. A mandamus can be issued only as a means. of exerc1smg a
Jjurisdiction already vested; not’ for the purpose of obtammg juris-"
dictiofi. . The argument'upon this' point is so singularly deﬁment in
preclslon, that it is somewhat difficult to determine its exact scope.

He says the circit court has no ougmal Jurlsdlctlon to adjudicate
upon claims of contracts upon-his department. - From this proposi-
tion he -deduces the mference, that all the jurisdiction which can be
exerciséd must be of an appellate character. Then, from the: fact
that the act of congress makes the award- final and conclustve, with
no -power of revisal or reversal vested any where, he reaches the
conclusion that the court possesses no appellate jurisdiction.

The jurisdiction which has been exercised is not of that orxgmal
kind which is thus denied to exist;, for no action has been instituted
against.the department, for the purpose of adjusting the claims of the

contractors: the existénce and extent of those claims had been. al-
ready determined by the special tribunal to which the power was
‘confided. _
- No attempt has heen made to subject that decision to the review
of the circuit court, so as either to reverse or - change it. The ap-
pellate power, thereforé, which he denies, has never Jbeen claimed by
or for;the cdourt; such hlgh power has been claimed and exercised-
. by himself alone. The ¢ircuit court assumies the conclusive charac-
ter of the award:. the object of this proceeding is to enforce, not to
annul to execute, not to reverse.

The result then of this mquxry is, that the case is one in which .
the remedy by mandamus is the appropriate remedy, accordmg to .
the general principles of law. governing that writ. 1 Cranch, 163,
167,168, 169; 5 Bac. Abr. '(new Lond. edition,) 261; 2 Brock. 11.
‘Further 1llustratxon of this pOSlLIOIl will be found in the subsequent
parts of the argument. -

3.- Unless, then, some. constitutional .objections fatal to our claim’
¢an be presénted, or some deficiency in the provisions of the-law ‘to
meet the case exist, the circuit court has not erred in awarding the .

- mandamus. It is, however, objected, that under the constitution no
such power can be vested in the judiciary.
This objection, as presented in the return, is, with characteristic
modesty, put forth in the shape of a doubt. « It is doubted whether
VoL, XIL.——4 C
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under the constitution ‘of the United States, it confers on the judi-
ciary department of the government authorxty to contro! the execu-
tive departmeﬂt in the exercise of its functions, of Whatever cha-
racter.”

It appears to be assumed in the objection, as thus,presented, that
the jurisdiction elaimed on behalf of the judiciary, is a power of con-

‘trol over the executive department. - Much of the argument em-
ployed in this case has been directed against the mere figments of
the imagination of thig high functionary.

The mutual independence of the three great departments of the
government is assumed throughout our entire argument. That each
is to act in the performance of its appropriate functions, uncontrolled
by either of the others; that each possesses all the powers necessary
to the full and complete exercise of its own authority; if denied in
any part of this case, is denied only. by the postmaster general, and
by his counsel. -

The language of the constitution in describing the extent of the
judicial power is hrge and comprehensxve Axt. 3. see. 2. It com-
prehends all cases in law or equity, arising under-the constitution and
laws of the United States. No limitation is expressed no exception:
made in favour of any description of case; any chdracter of party; or
any occupant of office. No. individual is in terms exempted from
this jurisdiction, in consequence either ‘of the office he may hold, or
the character of his act. The judicial power embraces all the cases
enumerated in the 3d article of the constilution. 1 Bald..545. A
case, affécting the postmaster general, or the President, is still a case
under the constitution. Cohens v. Virginia, 6 Wheat. 379."

It must be obvious,that the question immediately under discus- -
sion, involves rather an inquiry into the extent of legislative than of
judicial authority. 1t is not what has congress designed to do: but,
under the constitution, what may it do. ‘

The postmaster general, and the department of which he.is the
head, are the creatures of legislative power. Art. 1. 5. 8. . 7, of the
constitutien, confers ypon congress the power to-establish post offices -
and post roads. = All the legislation of congress upon the subJe('t is
tnder this clause. All offices of the United States, except in cases
where the constltutxon otherwise provides, must be estabhshed by
congress. ‘2 Brockenb. 101.

If congress may, then, create the office, prescribe, the duties of the
officer; determine what he may do, and prohibit him from doing
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_ other things; may not the same power constitutionally declare to
whom he shall be responsible, and confer authofity where it pleases
to enforce such responsihility ?

Such has been the uniform action of cpngress, and its validity has
never ‘yet been questloned The act of September 22,1789, 2. L. U.
S.'53, 8. 1, which erected the department, .provides that the. post-
master general shall be subject to the direction of the President in
performing the dufies of his office.” The act of Feb. 2, 183¢-newly
organizing the department, and places the district attorneys, in Fe-
lation to certain duties, under the control.of the postmaster general.
By the act of February 20,1792, 2 L. U. 8.'245, 5. 4, the postmaster
general is to render his.accounts to the secretary of the treasury; and’

. to-this extent is subJect to the authority of that functionary. By the
24th section of the same act, he:is made responsnble for certain omis-
siorfs, and certain moneys are recoverable from him, By the very
terms of the law he is made amenable to the jurisdiction of courts.

Are these pfoﬁsions, one and all, unconstitutional? ~ If not, how
can the eonsututlonal power of the same legislature' to invest its
courts with authority to direct the officer to act, as well as-to punish
him for not acting, be denied?

The argument of the postmaster general, dnd of the attorney ge-
neral, assumes that the post office department is an essential part of
the executive department of the government;. and from this position

infers the want of the jurisdiction claimed. The assumption has
been shown to be inaccurate: but even if true, it is not easy to.per-
ceive the connection between the premises and the conclusion.

We are referred-to the debates in. the convention, to show the
anxiety of that body to preserve separate-and distinet the three great
departments. I will, in return, refer to the 47th and to the succeed-

‘ing numbers of the Fede'ralis{t for a correct exposition of this méxin’i_
of political philosophy, and its practical adoption in our constitution.

Startmg from this basis, the constitution is appealed to; and by the
aid of some mterpolatlon and some cxtravagant mterpretatlon, we are
told substantially, if not in terms: '

1. That the clause in the constitution which provxdes that the

- executive power shall be vested in the President, actually confers

upon him all that power which, in any age of the world -and under.

any form of government, has been vested in the chief exdeutive

- functionary; whether king or czar, emperor or dictator.

2. That the clause which imposes ‘upon the cxecutive the duty of
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seeing that, the laws .are faithfully executed contains another large
grant of power.

3. That, as a'means to the performance of this duty, he is 1nvested
with the power of appointnient to* and: removal from office

4, That the power of appomtment apd removal carries with. it the
power to. direct, instruct, and control every officer over whom'it may
bé kXerclsed,_as to the manner in which he shall perform the duties
of his office.

My observatlons ‘upon these points shall be few, and brief.

The first proposition was; perhaps, for the first time distinctly -ad-
vanced by General Hamilton, in his Letters of Pacificus, No. 1, P
535. A great and revered authorlty, but subject to occasional error.
It was fully answered by Mr. Madison in the Letters of Helvidius, p.
594, &c., and has since remained dormant The second is now for
the first tzme/broadly asserted Its dangerous tendencies—its hos-

tility to every prmclple of our institutions, cannot be exaggerated.

“The true sxgmﬁcatlon of this part of the constltqtlon, I take to be
' mmply this, that the ‘President is authorlzed' to employ those powers
which are expressly entrusted to him to' exegute those laws which
‘he is empowered to administer; or, in the language. of the late ("h1ef
Justice, he is at liberty to employ any ‘means Whlch the constitution
- and laws place under his.control. 2 Brockenhb. 101,

/The third proposition is a palpable and unwarrantable interpola-
tion o,f the constitution. The fourth, if the power claimed is derived
from the power of appomtment would make the judges dependent
upon -executive dictation; if from that pewer and -that of removal,
eonjointly, would make it the true theory of the English constitution,
that the king might instruet, direct, and control the lord chancellor
in, the’ performance of his JudlCIal dutles It would . make him tie
keeper of the chan¢ellor’s conscience.

The nght to command, direct and control 1nvolves the correlative
duty of obedience.. No officer can be criminally or c1v1lly punished
for obedience to the lawful command of a superior, which he is bound
to obey "This dottrine, then, asserts the entire 1rresponsxb1hty of
all officers; except to this one superior.

" One of the practical inferences fiom these premises is, that the
Judxclary department cannot execute its own judgments; a proposition
_distinctly -avowed by the postmaster general in his return, p. 127-

8+9, and asserted, in terms, equally distinet, by the attorney genet’ al,
in p. 152.
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The attorney general presses this argunient still further, and, from
the absolute lnablllty of the courts to execute their judgment in the
case of a peremptory mandamus, “ without the consent of the execu-
tive department,” considers the inference as clear, that no court, lias
the capacity “ to issue such.a writ.””  How obvious is the mference,_‘
if this be correct, that the courts can issue no process, and exercise
no jurisdiction of any descmpnon If this process, to use the ‘ex-
pression of the postmaster general, may be «struck’ dead” in the
hands of the marshal, by dismissing him from office;. may not every
capias, and summons, and subpcena, and attachment? "The law, how-
ever, has provided, that in case of removal from office the. marshal
may, nevertheless, proceed to execute the process then in his. hands.

While adverting in this argument, to questions rather, of political
than of legal science, it is somewhat surprising that these learned -
gentlemen have overlooked one peguliarly important in the conside:’
ration of this sub_]ect A maxim fully emhodied in our 1nst:tutlons,
recognised - by every commentator on’ the con titution, whether
judicial or political. Ttis Court has, upon more than one occasion, .
laid down the position, that the judicial power of every well orga~
nized government must be co-extensive with the legislative and
executive authority. Coheng v. Virginia, 6 Wheat. 354, 382, 384;

~ Oshorn v. Bank of United States, 9 Wheat. 818.
The true and sound " constitutional doctrine upon thls subject is,
‘that whenever the leglslatUre may constitutionally create an of’ﬁce2
and prescribe its duties and its powers; they may make the incum-
bent responsible to the judiciary, fof the faithful performance of those
duties.
. When the leglslature may rightfully command an act to be done
by a.public officer, they may confer upon the Judmlary the power to
enforce its performance, or to pur.ish its omission.” In fact, the judi-
cial power is never exercised except-for the purpose of giving effect
to the will of the legislature. 9 Wheat. 866.

l}f ‘then, there 'be any limitation to, or any exceptlon from this
general rule, or the compxehenswe language of ‘the constitution in
* conferring the judicial power, let it be shown in the instrument
itself.. Such is the doctrine of this Court in Cohens v. Virginia,,6
- Wheat. 378; ‘and in Rhode Island v. Massachusetts, at this term.  If
there be any exception embracing this party, excluding him from the
jurisdiction of the court, let it be shown. If he is entitled to any

exemption, let him exhibit his right. '
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. In examining the -constitution for any such exemption, we. are
naturally led to that part of this instrament which defines and ‘pre-
seribes the ‘extent of the’ judicial power, and to that which creates
the executxve depa/rtment In neither can it be discovered. - On

" the . contrary, the constltutlon, at least -by powerful: 1mplxcat101’1

' recognlses the executive officers as subject personally to- the judicial
power.

" So ‘far as the ground upon which this exemptlon is claimed has
héen presented 1t seems to be'derived from the official character of
the party called upon to- perform the duty enjoined, and from the
‘character of the aet which he is requlred to execute, : This is not,
however, to be found in any provxsxon of the constitution, or in the -
genius of our government. -

. That executive ofﬁcers, as such, are amenable to courts of justice
for their official acts, would almost seem too plam for argument,
Such has ever been the law in England. In that country, exemmp- .

- tion from legal process is confined exclusively to the monareh, and
certain portions of the royal famlly Yet anciently, when” writs
~ were in general mandatory to the party; the king might be sued as_
a privéte party, the form being Precipe Henrico, Regi_ Anglie. .
. Bac: Abr. 571; Gwil. Edit. Prerog E.7; 43 E. 8.22.- Tothe extent
to which -it existed, in England at any time, it was 2 privilege, part
 of the royal prerogative, purely personal and incommunicable. * Ano-
ther branch of the same prerogative existed, under which the king
_granted writs of protectlon to such of his suhjects as -he might have
occasion to employ in the public service, exemptng them. from.
arrest. Com. Dig. Prerog. D..78, 79, 80, 81, 82." This was personal
and temporary. With these exceptions, vvholly “inapplicable to the
present times and to our institutions, no such prineiples as the post-
master general invokes. ever existed in England; and since the.
_revolution in 1688, it is beheved no writ of protection has been
issued.’

- Frequently before, and uniformly since that great event-,‘in‘Eng}iSh
history, jurisdiction “has -been exercised by the various courts of
. Epgland over the highest dignitaries of the realm, in relation - to
their official acts, through the instrumentality of such writs as were -
~-adapted to the particular cases that occurred;, without distinction.-
Offices are forfeitable for malteasance, an  for nonfeasance; and
this forfeiture enforced by a criminal pros tion, In 2 Salk. 625,
will be found a short note of lord Bellamopt’s case, who was prose-
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cuted for an official act as governor of the then provmce of New -
York. In-Mostyn v. Fabrigas, Cowp: 161, 11 Harg. St. Tr. 162,
Lord Mansfield held, that an action might be.sustained by a native
of Minorca; emphatically, as he says, against the governor of that
island for an act of official misconduct. In this country, such cases.
are numeroys. Hoyt v. Gelston is familiar to this Court. Livings-
ton v. Jefferson, was a tase in which the defendant was sued for.an
act done by him as President of the United States. 1 Brock. 203.
The ‘recent cases of Tracy v. Swartwout, 10 Peters, 80, and Elliott
v. Swartwout, 10 Péters, 137, are also cases of this description.

Such jurisdiction is in terms lecogmsed by the’ constitution ‘in
the clause relating to impeachment, and is distinctly admitted in
* various acts of congress It is not necessar y hére to advert to more
than one or two instances. The post-office act of 1792 has been al-
ready cited; but the act of Feb. 4,1815, (4 L. U. S. 786;) in some
of its provisions, recognises the amenability of the public officers of
the United States, whether civil or military, to the judicial tribunals,
even of the states, for their official acts.

To a certain-extent, this reSpons1b111ty is conceded in the return
on record, p. 151. This concession is a virtual surrender of the en~
tire case; unlegs the postmastér general, while acknowledging his
general responsibility, shall insist upon and sustain a special exemp-
tion from this particular process. He admits that the court possesses
the power to punish him if he does wrong, but denies that they can
compel him to do right. A capias will lie notw1thstandmg his high
office: this power may be constitutionally vested in the courts. A
habeas corpus will lie, if a citizen is wrongfully imprisoned by the
highest dignitary; and an action be sustained for the illegal arrest.
Damages may be recovered for an illegal act, or an injunction issue to’
restrain it. This particular remedy by injunction is given by express
statate,.in certain cases in which the United Statesisa party. Actof
May 15, 1830;. 3 Story, 1791: and its validity recognised by this
"Court in United States v. Nourse, 6 Peters, 470; and impliedly in
Cathcart v. Robinson, 5 Peters, 264; in Armstrong v. United States,

"1 Peters’ €. C. R. 46; 9 Wheat, 842, 843, 145; 1 Baldw. 214, 215.

If all ‘or either of these writs may issue, why not a mandamus?
So far as authority goes, we have the legislative opinion on the ques-
tion in the judiciary act of 1789, expressly conferring this power
upon this Court; and the force of this.authority is not weakened by
the circumstance that the unconstitutionality of that provision was
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subsequently declded Marbury v. Madison, 1- Cranch 137, contams
the deliberate opinion of this Court on.the very pomt and although
the authorlty of that decision hasbeen questioned by Mr. Jefferson,
in his - private correspondence, yet before a legal tribunl little
' Welght can or ought to be attached to his opinion.

- The full authorlty of that case has been recognmed by all the dis-
tlngulshed commentators; by Dane, Story; and Kent by thls Court,
in M‘Intire v. Wood, 7 Cranch, 504; M‘Cluny v. Silliman, 6 Wheat. _
598; and in Ex parte Crane, 5 Peters 190.. .In no.one judicial deci-
sion; in ‘the’ elemeatary treatise-of no ]urlst is the authority of that
case upon' this point 1mpugned or questioned,,

> But the attorney general supposes that this process- is apphcable
only to inferior magistrates;. that it grows out of a general supervi-
sory Jurlsdlcthn and he finds no instarice in Kogland of its bemg di-
rected to any officer of the executive department. "~ The circuit court,
in its opinion, while partlally falling into the same error of fact, yet
dxstmctly avoids the erroneous inference of the attorney general.

This is, however, a clear mistake; and it is matter of great and Just

. sutrprise, that it should have been committed, It would not, how-
ever, he very material if no direct precedent could be produced; for
to employ the language used in 10' Mod. 49, 54, if there be no pie-
cedent in' which the writ has héen issued in -such a case, it is be-
cause no such case has ever before been presented to a“judicial tri-
bunal, and no precedent can be found in which it has been denied.
‘But the precedent and authorities in- fatour of this, and analogous
proceedmge, are numerous, both in ancient’ and modern days.
Neville’s case, Plowd. 382, was, in all its essentlal features a
‘mandamus to the officers of the exchequer, commandmg them to pay
a certain sum of money out of the royal treasure. Wroth’s case,
Plowd 458, was another ease of the same character. The Validity,‘
of such writ is expressly recognised in F. N. B,, Hale’s edit. 121, F. -
Writs of mandamus anciently lay to the escheator, 5 Bac. Abr. 258;
Dyer, 209, 248. The whole proceedmg in enforcmg payment of
debts due by the sovereign-to the subject, is exhibited in the Bankei’s
- case, 14 How. St. T.'1; which is one of the most remarkable’ and
interesting cases, as well judicially as politically, to be found in
English history. In Vernon v. Blackerly, Barnard, 377,399, it was'_
considered by the charncellor as the proper remedy -In Rankin v.
Husklsson, in 1830, 4 Simon, 13; and in Ellis v. Lord Grey, in
1833, 6 Simon, 214; the analogous process of injunction was award-
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ed to the highest public functxonarles in Great Butam, commandmg
them o -do what the plamtlﬁ' in ‘error contends. o court can do..
And ii The King v: The Lords Commissioners of the Treasury, in
1835, the ‘whole court of king’s bench concurring, a mandamus was
awarded to those high- oﬂicers, commanding them to do what this.
party is required to do. - ‘
Is the American citizen less favoured by law than 4 B’rltlsh sub-
ject?- Are the officers of this government clothed with loftier powers,
and do they. possess hlgher attributes than those with ‘which-the
_prime rninister of the British “erown, and his immediate assomateé !
are invested. ~
Is there any-thing in the character of ‘our” institutions which can
create a dxﬁ'erence? Such is not the’ doctrine in the great- state of
New York; 10 Wendall, 26, in the case of a mandamus to“the canal
commissioners, charged with the interest and . management of the
great works of 1nterna1 1mprovement In Pennsy]vamar, the same
law prevails, 2 Watts, 517:-in, Kentucky Craig'v. Register of the .
Land Office, 1 Bibb. 310; ‘Hardin V. Register, &e:, 1 Lit. Sel. Ca.,,
28; Commonwealth v. Clark, 1 Bibb." 531; Dlvme v. Harvey,. 7
Monroe, 443: In Ohio, Ex parte Fenuer, 5 Ham. 5425 and‘(i Ohw .
Rep. 447; and the only case cited as contravening our gxound 1.
Cooke, 214, is a decisive authorlty to- show that such also is the law‘_
of Tennessee,
-But, after the extensive and recent precedents set by this Lourt, is
it possnble further to question the c0nst1tutlonal power of. don,gteSs
‘over this subject? - What are the cases of U. States v Arredondo, ‘
Peters, 763; U, States v. Huertas, 9 Peters, _"2 73ﬂ Mltchel v. U
.States, 9 Peters, 762; Soulard v. U. States, 10 Peters, 105; -U. States
V. Seton, 10 Peters, 8113 Mackey v: U. ‘States,, O;Peters,342 Sib-
bald v. U: States, 10 Peters, 313 Each and ‘every of” these ca,ées
recogmses the authonty of the Judxclax y, under an -act of congress
to issue its ‘mandate to a ministerial officer commandmg the per-"
. formanee of a ministerjal act.
* 8, The only. remalmng questlon for dlscussmn is, has corigress, in
thls partlcular instance, autherized the i 1ssu1ng of this writ, and exer-
}clsed its constitutional power? '
- To determme this question, referénce’ must be’ had to the ‘law or-.
gamzmg the cireuit. court of this dl,stmct The act of 27th February,
‘1801 Dav1s s Laws, 123, contams three sections bearmg {upon’ this.
~ point. of inquiry. The first sectlon provides, that the laws of the
VOL. XIL--4 D
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state of Maryland, as they now exist, shall be and continue in force,
in that part of the said district which was ceded by that state to the
United States, and by‘them aceepted. The third section provides;
that there shall be a court; which shall be called the circuit. court,
&c. And the said: court, and the judges thereof, shall have all the
‘powets by law vested in the circuit courts, and the judges of the:
circuit courts of the United States.. The fifth section provides that
said court shall have cognizance of all cases in.Jaw or equity between
parties, both or either of which shall be. resident, of be found within
‘said district. The words of the clause conferrmg jurisdietion, will
be found as comprehensive as those employed in-the constitution; and
if T have been successful, in showirig that congress may ‘confer such
authorlty, the fifth section shows that.it has.been, in-fact, granted

“There are no words of exemptlon or limitation which can apply
'to the case at bar. -

"'The,attorney general argues, 1. That the decisions of this, Court,
in M¢ntire v. Wood,7 Cranch, 504, and in- M<Cluny v. Silliman, 6
Wheat. 598, show, that beyond the District of Columbla, the courts
of the United States can exercise. no such jurisdiction. 2. That the
circuit court erred in supposing thit the provisions of the act'of 27th
February, 1801, extend the ‘powers of the. clrcult court in this dlS-
trict, beyond those of ‘the other circuit courts. - :

After quoting the language of the Judlclal act of 1789, in relation
to cireuit courts ii general, he institutes a comparison between that
and the act of, February, 1801, and insists that there exists no sub-
stantial dlﬂ‘.'erence between. them; and ‘that. the inferences deduced
“from the language «of this Court, in M¢Intire v." Wood, are not only
erroneous, but that they have been repudlated in: M‘Cluny v, Silli- ‘
man,"

- 1. The case of M‘IntxreI v. Wood, came before this' Court on a
certificate of a division of opinion from the circuit court of Ohio; and
it was deeided that the circuit court. had no jurisdiction to issue a
mandamus to'the register of the land office. - That decision rested
upon the provisions of the eleventh section of the agt of 1789, which
was held not to confer the jurisdiction.claimed; but the Court ex-
pressly say, that had that section covered the whole ground of the
. constitution; in other words, vested all the power which the consti-
tution authorized, the result - would have been different. Aware that
the language of that section was thus restrained, and that of the 27th
February, 1801, was unlimited, we regarded the case so triumphantly
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cited agamst usj as an-authority in our favour. In 2 Wheat -369, the

. 'samé case under another. naine, presented the questlon whether k)

state (-.Ourt could award- the. mandamus degired. - In 6 Wheat. 598 it
‘came’ agam before thlS Court presenting both questlons. On this
occasion, the case of "Melntire v: Wood is- ré~exam1ned and its. doe:

‘trines reaffirmed; and the very questlon now at_ bar, was adverted

to in the opinion of the’ Coiurt, and our ‘view of it. sustamed This 18

-again cohﬁrmed by the- subseqtlent langgage of the Court, where it is

observed :-—< But when, in the case of Marbury v. Madlson, and that
of MeIntire v. Wood, this’ ‘Court’ decided- -against the exercise of that
power, the idea never presented itself to any one, that it was.not
within the scope of the judicial powers of the United- States although

' not vested by law i the. courts of the general government.”

2., There is, in our Judgment, a broad and essential difference be- -
tween -the provisions of the two statutes. The attorney general
brmgs the twe enactments into Juxtaposmon, compares their phrase-
ology, and treats the two laws after the fashion of an algebraie equa-

© tien. - :

“The 11th section of the Judxclary act of 1789, provides that “the
civeuit: coutts - shall have: original Pognlzance copcurrent - with- “the
courts of the several states; of -all smts ‘of a civil nature at- common:
law orin equlty,” &c.: The 5th séction of the act of 2tth February,

' 1801, ena 3" that* the qald .court shall have cognizance. of all cases '

in Taw-and- eQulty P&

It may be remarked

1. The. subJect matter of. the two - laws is essen‘hally diﬂ'erent
The‘object of. the first' law was to organize-and create eourts purely .
tederal in thelr character, and therefore limited* both as to the sub--
Jjects-and parties over which they might take cognizance; the object
of ‘the .other was t&. prov1de a tribunal to administer not only the
laws of the United States, but the Maryland law which was in terms
retamed and without distinetion as to the parties.

2. The act of 1789 was designed to comprehend all ‘the courts of

“the Uniony the Supreme, the cireuit, and: the: distrint courts: The

first wag to be organized; but the extent of its Jurlsdlction, as. con-

~ferred by the ¢onstitution could neither be enlarged nor diminished:
“The other courts were to be orgamzed and between them was to be

_-appertioned and distribyted such portxon of the resxdue of the Judx-'

cial power of ‘the soverelgn, as it pleased to vest in them.respéc-

' uvely
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By the 14th section ‘of this act, the power to issue.a miandamus in
- a case like the present, is, in terms; given to the Supreme Court:’ In
interpreting the language, it is immaterial that this. was afterwards, in '
Marbury v. Madison, held to be unconstitutional. " Ex. parte Crane,
5 Peters, 208. The express grant to the one court, excludes the idea
of an impliéd grant to another tribunal to exereise the same autho-
’ rlty .

8. Anotker distinction is striking and 1mportant. The laws of
" Maryland are expressly continued in force; all the rights arid reme-
dies furnished and sanctioned by those laws'are: preserved. By those -
laws, a mandamus would lie to a public officer commanding the per-
formance of a ministerial. duty. Thisis,to a certain extent, conceded‘
by the attorney general, page 148, This concession is a virtual fe-
cogmtlon of an essential difference between the two cours.

“In makmg this concessioh, however, he' denies its, apphcatlon to.
oﬁ"n,ers of the United ‘States, because no such writ could be’ address-
‘ed.t6 them' under the laws of ‘Maryland. . This exceptron anni- |
hilates the admission, because all officers within this" dlstrlct even
 the lowest officers of a corporation, derive their: authouty from aots
of congress,

“The distinction attempted to be drawn'is fallacious. If the courts.
of Maryland possessed the: jurisdiction over an officer of that com-
monwealth, the transfer of sovereignty would uot vest- the same
power ‘in the courts -of the district; If the’ power over: the Mary-

land officers terminated ‘by the cession, and that over ofﬁcers deriving
their existence from congress did not arise; the courts of, the district
do not succeed. to ’rhe powers of the Maryland -courts: -no1 do the
citizens of the district preserve those rights; and retain’ the same
remedies, to Whlch they were entitled befpre the cession.

The. eﬁ'ect of a cesgion of sovereignty is mlsapprehended "The
* same laws are preserved, the same rights continued, arid there exist
the same remedies for enforcmg them. The: relations between the "
subject and the sovereign are the same ; the parties between whom
i these relatlon.s subsxst are different.

" This.admits ‘of various 111ustrat10ns. An inhabitant of Florida, be-.
fore the acquisition of that terrltory by the United States, owed al-
legiance to the king of Spain; he would haye incurred the guilt and
punishment of treason, had 'he borne arms under ‘the United States
agamst Spain. Since the cessmn he owes the same allegxance to his
new - sovereign, and would incur the same penalty were he to aid"
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Spain agamst the United States. -The law is-unchanged, but the par-
_ties-are changed.
-So take the history of the mandamus, as given by the. attorney
: .genera] in his opinion. The colonial courts-did not succeed to the
_]urlsdlctlon over the same officers as the king’s bench possessed,
nor do the state courts. Our courts exercige a _jurisdiction analogous
1o that of the kmg s bench, and i issue a mandamus in analogous cases,
to persons holding analogous relations. - This'is our argument.

3.. The 11th section of the judiciary act, confers upon the circuit
courts ho other. jurisdiction than such as may be issued concurrently :
by. the state caurts. The design- and policy of this provision, and
the true meaning’ of this enactment may.be found in 1 Xent, 395,

“&c.; 3 Story-on Const 619, &c. As no jurisdiction was or could be
conferred by congress on the state courts, the reference to them was .
‘merely to furnish a standard by which to measure that of the circuit
courts held within their territory.

Tt is then 2 fatal objection to the' jurisdiction of a eircuit court un-
"der the “act -of 1789,that a state court could not take cognizance of -
the case. - That Jurxsdlctxon is stidl further limited; by being restrict-
_éd.te particular persons. No 'such limitations are found in the act .
of 1801. Upon this Court is conferred general jurisdiction over all
_cases in law and equity. Until a special act of congress conferred
the’ jurisdietion, the postmaster general could not sue in the other
circuit courts; they had no_jurisdiction over cases arising under the -
patent laws or opyright laws, as such.  But over all these cases the
circuit court of this district always possessed and exercised, jurisdic-

tion.

~ The circuit courts, under the act of 1789 could not entertain Ju

risdiction of cases merely on; account of their character or origin;

they could not issue writs of mandamus or quo warranto to operate
upoh. oﬂicers or courts of the Union, becausé over-such cases the
 state. courts had no concurrent Jurlsdlctlon -'Fhe cireuit, court of

this district has from its origin exercised thisi jurisdiction.

- 4, It is-said that in the circuit court a difference existed between

- the counsel and the court, s to the grounds upon which this juris-
diction was claimed: To.a certain extent there was some difference.
Independently of the grounds that-have been mentioned, I asserted
it as derivable from. the 3d section of the act, which confers upon
the Court all the powers vested by law in the ‘other ' ‘cireuit courts '
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The only law then in existence referring to- them, was the ‘act of
13th February, 1801, which was afterwards repealed..

It wasI intimated by the court, that it derlved its powers from the
3d, and ity jurisdiction from the 5th sectlons Strictly speaking,
powers are not Jurlsdlctlon the former are the means by which the
Tatter is exercised. But in ordinary parlance, they are often em-
p]oyed mdlscrxmmately, and.in all cases, the one 1mp11es the other:
Whetever - _]m‘lsdlctlon is conferred, power to exercise it is implied;
wherever power is granted, if is for the purpose of exercising juris-
diction. The word power ‘is that which is alone employed in the
constitution; and in the acts ‘of 1789 and 1801, cognizance is used
as an equipollent expression. .

It is not. very: important to-which section we: especlally refer. If
this be a case in law or equity, and either of the parties -hds been
found here; it is a case over which the jurisdiction of the circuit
court rightfully extends. _If it be not “a case,”” what is it that is the
subject of discussion. It is the claim.of a legal right, pursued in
court by .an appropriate legal process. Should any doubt exist as to
the true construction of the act of 27th February, it should operate
in favour of the jurisdiction; for if this Court was right in Martin " _
v. Hunter, 1 Wheat. 329-30, in asserting that it was an imperative
duty in congr@ss to vest in some tribunal or another all the judicial
power of the Union; no 1mp11catlon can be admitted to exclude any
class of cases, where the words of the statute are suﬁiclently compre-.
hensive to embrace it.

* Mr. Butler, attorney general in'reply : :

"It has been correctly said, by the learned counsel for the defend-'
ants in error, that all the facts alleged in the petition are admitted in
the return. On the relators’ own showing, it was believed that the
mandamus could not legally be issued: the return, therefore, set up
no traversable matter of fact; but merely stated objections, in point
of law, to the relators’ application,. It was substantially a demurrer
‘to the pétition. - The authority and duty of the court to issue- ‘the
-writ on the case stated by the relators, werey therefore, the only
questions in the. court below; they are the only questlons here. -
‘They are purely questions of law; and ‘they neither. require, nor
"authorize, any mves‘ugatmn of the merits of the or_;ginal eontroversy.
-And yet the’learned counsel have felt themselves at liberty to:in-
dulge in reiterated: and “unsparing censures of* the plamuﬁ‘ in errorn,'
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not only irrelevant to the points to be decided, but founded on mat-
ters, in some cases not contained in the record, and in others, direct-
ly repugnant to it. :

For example: The official action of the plaintiff in error in sus-
pending the extra allowances made to the relators, by his predeces-
sor, has been denounced as downright usurpation; illegal in itself,.
and cruelly oppressive: with how much justice, let the very words
of the relators tell us. In: their first petition to congress, after
stating the extra allowances made to them, they go on to say;
“that their account being unsettled in the books of the depart-
ment, when the present postmaster general came into office, he
considefed himself bound,. in' the adjustment of their accounts, to
reject any credits for the allowances thus made to them, for this
extra duty. In his construction of the post office laws, he also felt
himself without any legal authority to adjust the claims, and make
any eompensation for these. services; and' further, considering that
there had been ne legal sanction for the allowances thus made to

" your memorialists, he felt bound, by his duty, to stop the regular
contract pay of your memorialists, till the sums they had "thus re-
ceived from the department, (and which he considered as over pay-
ments,) were refunded to the government. ‘Those views, thus
entertained by the postmaster general, of the post office laws, and
of the powers and duties of that department, were, at the request of
your memorialists, submitted to the decision of the attorney general
of the United States. They refer to his opinion, accompanying this
mefnorial, by which it appears, that he concurs in his view of these
legal questions with the postmaster general: so that no other remedy
is left to your memorlahsts, in a case, as they conceive, of very
pecuhar hardships; except that,which is intimated in a passage of
the attorney general’s opinion, and expressed in reference to this
and similar claims, in the conclusion of the postmaster. general’s
report to your honourable body The remedy referred, to was an
appeal to congress, to whose favourable consideration the case was
recommended . by both those officers. The injustice of the com-
plaints on this head is still further aggravated, by the fact, forming
part of our public history, that the allowances in question, and others

* of the like nature, had been the subject of investigation by congress;

and however ancient the practice, or innocent the motives, in which
they originated, had been conceded on all hands, to be wholly
illegal. This entirely distinguished the case from that of Fille-
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brown, 7/ Peters, 46, cited by the. other side: where it was held
by this. Court, that the secretary of -the navy had legal power to
make the allowances then in question. Under these circumstarices,
the.accounts of the relators being unsettled,and the allowances tiot
actually ‘paid, the plaintiff in error might well think it his duty to
confine the credits of the relators to such items as were authorized
by law; and to refer any claims not so authorized to the décision of
,congress‘ On the case stated by him fo the attorney general his
coursg was sustained by that officer; and the relators in their appli-
cation to congress, did not attempt to question either the legahtyr
his conduet, or the pprightness of his motives.
- Equally groundless and repugnant to the record were the asser-
tions, that the plaintiff in error- had set at. deﬁance the act of ton-
gress,.and the authority of the solicitor:. had tréated with contempt '
the opinion of the attorney general, o the ‘constriction of - the law;
or had ever given out the monstrods pretensmn, that the relators
“ have no other remedy than such as he may graciously please to.
extend or that may be found in, the power of  the executive to re-
move him from ofﬁce,” &e. &e.
. 1t appears by the record, that the s'uspe’nded allowances amounted
" to orie hundred and twenty-two thousand one hundred” and one dol-
lars and forty six cents, being for services prior to April, 1835. The
claim: for these allowances, until’ after the act of congress, constlluted ,
~ the whole subject ‘of controversy When the subJeot came before,
vthe solicitor, the relators claimed a large addmonal sum, (forty thou-
sand six* hundred and twenty-five dollars,) ~for similar al]owances
-after April, 1835, and until the end of December, in that year; the .
pemod when the contracts expired. Tt certainly was rot Strange.
_that the. plaintiff in error should doubt as to the intention. of con-
gress to give the relators this additional sum.. When has it -before
happened that a party whose claims have been rejected by a depart-
ment, has obtained from congress a law; covering not only the sum
‘in dlspute, but authorizing a claim for'a large additional -dmount ?
Congress, however, have the power to pass such alaw;- and if they
think that justice requires it they should undoubtedly do so.. This,
the solicitor thought they had ‘done, in the _present’ case. - ‘On’ this
point, he requested thie opinion of the attomey general.” That officer”
“concurred with him. . He thought with the: sohcltor, and  still: thipks,
- that the words employed in.‘the ‘act ‘gave. ‘the solicitor, authorlty to
“decide on clalms on’ the con\racts desqubed m the\law, for serv1ces \
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after as well as before April, 1835. The plaintiff 1n error, who had.
not been consulted: as to this reference, complained of the manner in
~which it was made; -and also questioned: the' solicitor’s right to"call.
for the opinion.. In this latter objection he proved to be correct;
the "aet .of May ’29th ‘1830, which. authorizes the solicitor of the
treasury to ask the opinion of the attorney general referrmg exclu-
sively to” “ suits, proceedings, and_ prosecutions,” under the care of
the sohcltor, by virtue of his general official duty. This did not-
oceur either to the solicitor, when -he made the reference, or to the
attorney genex val, when he answered it; but was afterwards admitted
by both: and it certainly may well shield the plaintiff in error from
one of the éharges made agairist him, that of contemhing the opinion
of the law officer. - And, besidés, one of the main grounds on which
he relied was, that in truth there was ne contract in the ease; and if
he was right on this question of fact, then neither the opinion nor
the law sustained the award.

© 86 far from setting: congress at defiance, he expressly declares, in_
his letter to the President, of the 37th of December, 1836; « that
’masmuch as congress is now in session, the most approprlate resort
is to that body for an_explanatory act, which, lf it confirm the opi-
nion of the solicitor, 1 will implicitly obey.” Agam, in his letter to
the President, of the 31st of January, 1837, after saying that the
balance cannot be paid without further leglslatlon he adds, that «if
congress thinks' proper to require the payment, it will be his duty
to make it.” The same willingness promptly to obey the direction
of congress, if by an explanatory act or joint resolution, they should
require the payment of the balance, i is reiterated in the return to the
‘mandamus. It is true, that he has not deferred to the report of a’
committee of the senate; nor even to a resolution of that respectable
body, as to a valid and mandatory law. Weaker, and perhaps wiser
‘men, would probably have yielded to an authority so imposing; but,
whatever may be thought of the prudence of his conduet, his firm-
ness of purpose should command our respect; and with unprejudiced
minds, will go far to evince the Justlce of his intentions. In calmer
times, it may also be seen that in insisting on the concurrence of
both branches of'the legislature, and eszecially of the house. of repre-
lsematives, as necessary to give to a resolution touching the publie
treasure the force of law, he was really upholding a very important
part of the constitution.

Other instances might be mentioned of the lxke, and even gyeater
Vou X4 E :
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injustice done by the other side to the plaintiff in error.. All fair
constructlon of his motives had been denied; he had been stigma-
tized as the. relentless persecutor of unoﬁ'endmg angd meritorious
citizens; the death, (not appearing on the record,) of dne of the re-
lators, had even been imputed to him: and to all this had been added
the still graver charge, of a desire to break down the judiciary
establishments; to destroy the safeguards provided by the constitu-
tion; and to subject the legislative will to the control of the execu-

_tive. In the argument just concluded, all the powers of a very bril-
liant vituperative eloquence had been put in requisition, to bring .
down upon his héad the indignation and abhorrence, which, in a
land of liberty and laws; are justly felt towards a functionary truly
chargeable with delinquencies so enormous. That no part of this
accusatory matter was really cailed for by the casc, is obvious; that
much of it wants even a shadow of support, has already been shown;
that any of it would be pressed upon this court, was not.to have
been expected. This hall had’ been regarded as holy ground; and
the consoling reflection had been cherished, that within thes walls
one spot had been preserved, where questions of constitutional law

- could be-discussed, with calmness of mind, and liberality of temper;
where the acts of a public servant might be subjected to free and
rigorous serutiny, without any unnecessary assault upon his charac-

ter; where, though his conduct were proved to be erroneous, purity
of motive might be conceded, till the contrary appeared; where it
was usually deemed repugnant to gdod taste, to offer as argument, the
outpourings of excited feeling, or the creations of an inflamed imagi-
nation; and where vehement invective and passionate appeals, even
though facts existed, which in some other forum might justify their -
use, were regarded as sounds unmeet for the judicial ear. That an
example so different from the course’which might have been hoped
for; an example so novel and unpropitious, should have been set on
the present occasion; was not less a subject of regret to him, than he
was sure it would be to all who reverenced the dignity of this Court,
and who wished to, perpetuate its usefulness and honour; and he
confidently trusted that the learned counsel themselves, when the
effervescence of proféssional zeal and exciting debate had passed
away, would participate in this feeling,

In replying to those parts of the opposing a.rgument which be-
longed to the questions presented by the record, the attorney gene-
ral said he would pursue an order somewhat different from that
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adopted by the other side. He would, first, look at the partles be-
fore the court; and, secondly, at ‘the particular proceeding ‘which
had been instituted, its nature and subject matter, and the purpose
desired to be accomphshed by it. Under these two general heads,
all the material pomts insisted on for the defendants in error, would
be brought under review; and the conclusion, he trusted, would be,
“that the court below had no jurisdiction to award the writ.

- 1. The court below had not jurisdiction of the parties. _

Tne idea.of the court below, and which has also been msxsted on
here, that the United States are to be regarded as the plaintiffs because
the ancient form of the writ has been used, is palpably untenable. The
real plaintiffs are the relators, who are residents of Maryland ‘and
Pennsylvania. The defendant was proceeded against in his official -

. capacity, as postmaster general, for the purpose of compelling him
to do an act exclusively official. The postraster general, as a public
" officer, is required to be a resxdent of the District of Columbia, and
- may be found within ‘it; but he is not so resident or found, within'
* the meaning of the fifth section of the act of the 27th of February,
1801,  The words ¢ ‘between parties, both. or either-of which shall
be resident, or shall be found within the district;”” must be under-
stood to mean, not parties universally, but all parties capab]e of s‘uing
or. being sued, who may be resident or found &c. Foreign-minis-
tersy, who are residents in the district; bemg mcapab]e of being sued
in the courts of the district; are clearly not within the words of the
section.  The postmaster general, or other head of a department, is
equally incapable of being sued, in his official character; because
there is no act of congress conferring such a .apacity. Such an act
is necessary to' enable the postmaster general to sue in his official -
clraracter. Osborn v. Bank United States, 9 Wheat. 825, 855, 856.—
A fortiori, is it necessary to make him suable.

Again: The United States are the real parties defendants; the
object of the suit being to cancel balances in the treasury books, and
to reach public moneys in the treasury. It cannot be said here, as

~ in Cohens v. The State of Virginia, 6 Wheat. 407, 408, that the ob- .
ject is to get rid of a judgment recovered by the' United States.
The original object of the proceeding was to charge the United.
States. It is therefore, in eflect, a suit against them. Such a suit,
independently of the general objection, that the government is not -
suable, except when it chooses to waive its immunity in this respeet;
could not be brought in the court below, for an additional reason.
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The fifth section' of: the act of the 29th of> February, 1801, gives the

court Junsdlctlon of all actions or suits, of a civil nature, “in which

the United States shall be plaintiffs, or complainants.”” This express,.
afﬁrmatlve prov1510n, necessarily excludes all cognizance of actions
against the United States; even if they were ‘otherwise capable of

being sued. ,

It is no apswer to the objections under this head, that they were
waived by the pppearance of the plaintiff in error, in the court be-‘
low. That appearancé was for the sole purpose of objecting to the
jurisdiction; and as no plea in abatement. could be mterposed, the
‘want of jurisdiction was assigned in the return.

. 2. The court below had not jurisdiction of the subject matter of
the proceedmg
. The apphcatlon was for a -peremptory mandamus to the postmas-"

_ ter general, in his official capacity. This officer, it is now admitted,
is the head of one of the great executive departments. The court

‘below has no jurisdietion o award such a writ, to such an officer.

This Court has'decided’ that the ordmary circuit courts have no such
Jurmdxctxon, not indeed in express words, but by decisions which
embrace that proposition, and much more. -M¢Intire v. Wood, 7°
Cranch, 504; and M‘Cluny v. Silliman, 6 Wheat. 598, decide that
the ordinary circuit courts cannot issue a mandamus, as original pro-
cess, even to a mere ministerial oﬂicer, much less can they da so to
an executive officer, the President, or the head of -a department.

The circuit court of the District of Columbia, though it possesses
much Jurlsdlctlon which the other -courts have not, stands, in this
respect, on the same ground. =The words of the fifth section of the
act of February 27th, 1801, so far as regards this question, are sub- -
stantially the same as those of the eleventh section of the judiclary
act’ of September, 1789, except that the latter includes the words
“ concurrent with the courts of the several states;’ which ‘words are
not in the act of 1801. ~ These words, it is said, restrict the juris-
diction of the ordinary circuit courts to those cases over which the
state courts had jurisdiction, in September, 1/89, and thereby ex-
clude cases arising -under the constitution, laws, and treaties of the

, Umted States. And as the restriction is not contained in the Dis-.

" trict act of 1801 , the argument is, that the jurisdiction of the circuit
court of this district extends to all such cases, provided the. parties '
be resident or found within the district. Several of -the objections
to this doctrine, made in the opening, have not bheen answered by -
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the other side; and it is therefore the léss needful to pursue it. The
reason for inserting this clause in the act of 1789, was to. prevent
the doubt which might otherw1se have arisen, as to the right of the .
state courts to decide, in 'suitable cases, questions growing out of the
constitution, treaties, and 1aws of the United States. It was not in-
serted either to give jurisdiction to the state courts, or to restrict
the jurisdiction of the circuit courts; but simply to exclude a con-
clusion. Houston v. Moore, 5 Wheit. 25 to 27. For that. purpose,
the clause was very proper in the act of 1789; but for any purpose,
it would have been absurd in the act of 1801, for there are no state
courts in this district: and this, no doubt, was the sole cause of the
omission.

TIn support of this view, it is further said; that the subject matter
of the two laws is essentially different; the act of 1789 being de-
signed to organize the courts of the United States, under the consti-"
tution alone; and the act of 1801 to furnish such additional ]umsdlc—
tion to the distriet courts, as'was required by the local sovereignty
exercised over-the district.- This change of  circumstances undoubt-
edly demanded a much wider scopé of judicial power; but this was -
abundantly provided for, by adopting the laws of the states; sec. 1
by extending the criminal jurisdiction -of the circuit court to all
crimes and-offences committed within the district; and by enlarging,
the -civil jurisdiction to all cases, in law and equity, between parties
resident or found within the district; instead of confining, as is done
in sec. 11, of the act of '1789, the eriminal jurisdiction to offences
against th_e laws of the United States, and the civil to certain suits"
between citizens of different states, and other special cases. .

. The change of sovereignty did not require that the courts of this.
district should possess a power denied to all the other courts of the
United States, to superintend and control United States’ officers ap-
‘pointed for the whole nation; nor can it be believed that congress
- could really have intended to confer such a power.- It is said, how-
‘ever, that they have actually given it, by continuing in force the laws
of Maryland; because, by those laws, a'mandamus would lie to a
public officer, commanding the performance of a ministerial x'iuty, as
well as in the cases-of corporations; &c. No doubt, by virtue of the
adopted laws of Maryland and Virginia, and under its general juris-
diction, the circuit court of the district. may rightfully issue the writ
of mandamus, in all cases of the same nature with those in which it
could have been issued by the Maryland and Virginia courts, to any
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officer, tribunal, or corporation, within the disirict. 1n other words,

for the purposes of this question. the Maryland side of the district is
the state of Maryland; and the circuit court of the: distfict now helds
the supervisory. power of the Maryland court, over all local officers

in respect to all matters arising in the district, which, from their na-.

ture and quality, would have been subject to the supervision of the -

Maryland coutts, had the cession not been made. But the mere act
of adopting the Maryland laws, and of enabling ‘the district courts
‘to administer them as they were administered by the Maryland
courts; could not enable the foimier to apply those laws to officers of

the United States appointed for the whole nation, in respect to offi-

cial acts affecting the interests of the whole nation. "To authorize
such a stretch of power, there must be an express grant of jurisdie-
tion by act of congress. Until such a Jaw shall be passed, the local
courts, in this particular, will stand on precisely the same ground as
the Maryland courts did before the cession. When congress sat in
New York, or Philadelphia, and the officers of the federal -govern-
ment resided there, they were not subject to the supervision, by
mandamus, of the courts of either of the states within whose territory
- they resided. .Suppose, then, a cession of the city of New York, or
of the city of Philadelphia, and an adoption of the state law; héw
‘could that have altered the.case? As to all matters of lacal concern,
like all other inhabitants, they would be subject to the adopted law:
but in their official capacities, they would still have remained, as they

were. before, exclusively subject to the authority of the general go-'
vernment, acting strictly as such. Suppose this district had never -

been ceded to thé United States, but the seat of the federal govern-

ment established here, and all the other circumstances of the present -

_case to have occurred; could the Maryland court have interfered, by
mandamus? Surely not. How then can that court, which has merely,
- taken the place of-the Maryland court, claim, from that fact alone,
any greater jurisdiction? The case of The Columbian Insurance
Company v. Wheelwright, 7 Wheat, 534, so much- relied on- by the
other side, does not touch the point. That was a private corpora-
tion, not.. growing out of, nor at all connected with the federal go-
vernment, as such. It had, indeed, been created by an act of con-
gress;’ but in this, congress acted as a local legislature-under the ces-
. sion; without which stch a corporation could not have been created
by the federal government. If the cession had not been made, the
Maryland legislature could have done precisely the same thing, But
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in creating the post office department, and the other executive de-
partmerits, and in. defining the duties of the officers: employed in
them, as well as in every other law concerning them, congress act
entirely irrespective of the cession. Though the officers reside here,
yet had no cession been made, every one of these laws might have
been passed. "On the other-hand, if the district were yet subject to .
the government of Maryland, that government coyld not have inter-

" fered- with the subjects, or with any of the officers concerned in
them.

It is very true, as- contended by the learned counsel that the
Maryland laws cannot be literally enforced here; that all the local
officers of the district derive-their existence from acts of congress; -
and ‘that the Maryland law can only be applied to them by analogy:
but there is no dxfﬁculty in ascertammg the analogy, nor in applying

_it. Informations i in the nature of a quo warranto may be entertain-"
ed, and writs of mandamus be issued, by virtue of the adopted law,
in every case; except where the duties of the officer exclusively grow
out of, and ‘belong to the federal government. The present case
being peculiarly one of this description, the court below acquired no
jurisdiction over it from the mere adoptlon of the state law. If it
has such jurisdiction, it must be derived in some other way.

The third section of the act of February- 27th, 1801, cannot help
out the jurisdiction, even if that part of the act of February 13th, to
which it is said to refer, be regarded as. yet in forcé; because this
section refers only to the powers, and not to. the Jurlsdlctlon of the
court. The distinction hetween Jurlsdmtlon, or cogmzance of a
court, and the powers or means by which it exercises and enforces
-its jurisdiction,is a sound and familiar one, and is distinctly marked
in all the judiciary acts; and among others, in this very act of the
27th of February, 1801, as the court below has itself decided in
former cases. . Again: there being no special reference to the act of
February 13th, the provisions of that law were not so incorporated
in the act of February 27th, as to require a special repeal in refer-
ence to'this district; and when the act of February 13th was re-
_pealed, and the act of 1789 revived, and put in force in its stead,
with what propriety can it be said that any part of the repealed law
is yet in force? And how unreasonable to suppose, that congress
could have intended to leave the repeal imperfect, and to create and
keep up an anomalowss and ﬁnn_ecessaryldistinction between the courts
in and out of this d igrict? The cases mentioned by the learned
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counsel, of English statutes spec.ally referred to and adopted by
Maryland statutes; and in respect to which ithe Maryland courts
have correctly held that the subsequent repeal of the English statute
does not alter the law of Maryland differ from the present case in
several essential particulars. Not to speak of other differences, the'
repeal was not made by a législative act intended to apply, or capa.
ble of applying to the state of Maryland; whilst here, the act of.
February 13th, if adopted in the act of February 27th; was also re-
pedled by the samé authority.

The jurisdiction of the court below, so far as regards .the present
case, depends. then on the words’of the fifth section of .the act of
February 27th, 1801. These words are, in substance, neither.more
nor less than the corresponding words in section eleventh of the act
of 1789; and even if the judicial construction of that sectlon, n
M‘Intlre v. Wood, and M‘Cluny v. Silliman, be inapplicable ‘to the
present law; still it has not been shown that the claim of the relators
is.a_“case in law or equity.”” If we give to the law the broad con-
structlon on which the learned counsel insist; they cannot - establish
the _]urlsdlctlon of the court, unless they can also prove that the case
presented in the’ petition was a % case in law or equity;’’ in other.
words, a controversy of a forensic nature,- which, according to the es-
tablished -principles and forms. of judicial proceedings, was properly
referrible for-discussion- and decision to the judicial tribunals. The
attorney general referred to the argument of his associate on this
point; which, he remarked, had not been answered, nor even attempt-
ed to be answered except by the allegation so often reiterated, but

. not proved, that the relators.had an absolute, fixed. and unconditional
legal right to-the credits in question, the dity of entering which,
was imposed on the postmaster genera] as q mere ministerial act.
If this were indeed so, then a “éase in law or equity”” had Been pre-
sented, and the mandamus will be the proper remedy ; ‘if there be no
other appropriate means of redress, and the court has received au-
‘thority to issue it. But the position. is untenable.

The rélators claim under the special act of July 2d, 1836. 'They
do ot refer to, nor coyld they claim under any prior act. The at-
torney general agreed that the relators were deeply interested in
the .benefits proposed to be conferred.-by this law, and also that the
good faith of. the nation was pledged to secure to them all those be-
nefits;. unless it should be found that by some fraud, or material er-
ror, congress were induced to grant what they would™ not otherwise
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have given But it is not every interest, nor even every interest
which is. guarantled by ‘the faith of the natxon, which is to be dlgm-
fied by the name of, a vested legal right. ' If the interest be suhject
to, any contingency by which the_right to its enjoyment can be cut
off, it is not regarded, in law, as.a Yested legal right. - Now the rights
conferred by the act of July 2d, 1836, were subject to such a con-
tingency. They were subject to the power of ‘congress, at any time,
before the actual entering of the eredit, to amend, alter, or repeal .
the law.  After the credit should be .entered, congress could not de-
prive the’ parties of it; because there is -no power, which after a fact
has happened can cause such fact not to have happened.:” But-at
_any time prior to- the actual mlterlng of ‘the credlt congress had the :
power to alter or repeal the law. This power was not reserved ‘in
terms in the law, nor was it necessary to-be so reserved. It résults
from the nature of the case. There was no contract, made or ten-"
‘- dered by the law..  The relators were to- do " no .meritorious: act
under it. It was an act of relief, of. \grace, ¢ and favour to them. The
proceedmgs befora the sohcltor were not Tike a suit ina regularly
. organized court; nor was his award like 2 judgment-of such a court,
/50 as to be out of the reach of the legislative power. It was the or-
 dinary case.of a law extendmg a favour or bounty to 4 party;.and as
“to all such laws, congress have.a locus penitentee; so long as the .
law. is unexecuted. The judiciary commlttee of the senate had no"
doubt as to the power of congress to repeal the law; though they -
thought it should not be exercised. This is declswe of the case. If-
congress had, and if “they yet have, the power to modify, or repeal at
_pleasure, the act under which the relators claim;. then it is not' a case
for the courts of justice at all; or at least not a case for a mandamus.
All the authorities show, : and the learned counsel themselves admit,
that to entitho a\party to this writ he' must show that he has an abso-
lute legal right to some ‘specific thmg But where the interest'of a
party is liable to be thus affected by the  action of the leglslature, it
is-an abuse of terms to call it a fixed or vested right. - It would, in-
‘deed, be a strange kind of absolute vested legal rlght which is thus
liable to be defeated. That the legislature have not. interfered, is iig
answer to this argument it is enough that they have: 2 lawful power
to do so.

Nor was the duty imposed. on the, postmaster general by the law
of 1836 2 mere ministerial duty, like that of the clerk of a-court,
in recording a Jjudgment, giving copxes, &c to which ‘it has been

VOL XIL —4 F
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compared. It involved an examination of the award, to see that the
solicitor had not exceeded his authorlty, either in giving too wide a
scope to the enacting clause, or in vxolatmg the provisos. Nothing
can be plainer than that if either were done, the award, pro tanto,
would be - void; precisely like that of any other arbitrator, whose
award exeeeds the submission. - Suppose the solicitor had made al-
‘lowances where there was no contract? Or for other contracts than-
those described in the law? Or had made allowances contrary to
the provisos? Will any one contend, that the postmaster general,
seeing these violations of the law on the face of the award, was yet.
bound to give the credits thus illegally allowed? -If his duty was
merely ministerial, if he possessed no authorily to look into the
award, as contended by the other side; then, however palpable the
~errors of the solicitor, and however excessive the allowances made
by him, the credit is to be given. It would seem to be impossible,
. that such' could have been the design of congress. It was elearly
the duty-of the solicitor to confine his allowances within the autho-
rity conferred on him by the law; and if so, it was as clearly incum-
bent on somie one, before the credit was given,and the money drawn
out of the treasury, to see that the allowances did not extend beyond
the law. Who was to do this? In the first instance, at least, the
postmaster general; because on him was specially devolved the duty
of execatihg the award. Ex necessitate, therefore, he must look into
it, and compare it with the law. Even the other side were compel-
led to admit this; they concede, too, that some preliminary exami-
nation was necessary, to enable him to ascertain the precise duty to
be performed. This concession brings'the case within the principle
of the Commonwealth ex rel. Griffith v. Cochran, 5 Binney, 87,
- eited in the opening, According to that caserand the whole current
‘of authorities, where such a special tribunal is created by statute,
without giving to the courts, in express terms, any power to super-
vise and control the-action of the officer; all that they can do by
mandamus, is, to compel the officer to take up the subject, and to act
upon it; they cannot instruct him how to act. If the officer “acts
corruptly, he is liable to a private action, at the suit of the party in-
jured; and to indictment, if he decides erroneously: the only re-
medy, in ordinary cases, is by a further appeal to the legislature;
though under the constitution of the United States, if the duty be
devolved on an excecutive officer, his action may indirectly be reach-
ed and affected by the President.
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"1t is'in this view of the case, that the constitutional questiony 3s
to the power of congress to clothe the judiciary with authority to
diréct and control the executive,.is supposed to arise. ' The doec-

_trines of his associate and himself, on this head, and more especially
those stated by the postmaster general in-his return, had been de-
nounced by the other side, as equally novel, unfounded, and’ alarm-
ing. Strong, and, perhaps, incautious expressions, had been quoted
from that return; and by separating them from their context, and
not attendmg to the fact, that the writer set out with the position
that the duty imposed on ‘him by the law, was an‘executive and hot
a ministerial duty, those expressions were ‘made to bear'a meaning
which their author could never have designéd. The like remark is -
to be made of the comments on the opinion of the attorney general,
and on the opening argument

"In regard td this branch of the case, the attorney genelal said,
that he could not consent to be held responsible for anylanguage or 4
Jeasomng except his own; and that he must protest against the ver-
sion which had been given to his official opinion. "That document,
on some of the points: dlscussed in it, might well -be found to he’
erroneous; for it embraced questlons by o means of easy -solution,
and in respect to whlch the most enhghtened and upright might
fairly differ: . But as to the constltutlonal views presented by it, he
could not apprehend any serious diversity of opinion among persons
tolerably familiai with constitutional law; provided thé points intend-

"ed to be discussed, were first clearly understood, and then carefully

keptin view. .He had not denied, and did not intend fo -deny; on the

contrary Lhe fully admltted the constitutional power of congress to .

invest the proper courts of the United States with Jurlsdlctxon to.
issue writs of mandamus to any ministerial officer of the United

States, to compel the: performance of his duty And as'the ordinary

character of an officer’s functions would not always determine the
true nature of a ‘particular duty 1mposed by law, hie further agreed,
that if an executive officer, the head' of a- depmrtment or even the

President himself, weré required, by law, to perform an act terely.

ministerial, and necessary o the completlon or enjoyment of the
rlg;hts of ‘individuals, hé should be regarded, quoad hoc, not .as an
ekecutive, but as a merely ministerial officer; and thereforé liable to

e directed and compelled to the performance of the act, by manda-
mus, if congress saw fit to give the jurisdiction. In short, he had
no controversy wuth the court below, nor wnrh fhe learned counsel
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~ for the relators, in respect to thé power of congress to authorize the
circuit court of this district, or any other tribunal, inferior to the
Supreme Court, to award a'mandamus to the postmaster general, in
precisely such a case.as ‘that now under discussion; if it.be really
true as contended by the court below, and by the other side, that
the law of July, 1836, imposes on'the postmaster’ general the per-
formance of a merely ministérial act or duty. The official opinion
of June 19th, ‘1837, begins with the statement that the case was
one in which ‘an efficial duty, relating tp claims depending in the
post office’ department growing out of contracts made w1th that
department imposed on its head by-his name of office; and in every -
sense an official, executive duty, was sought to be enforced by man--
damus. ‘This statement, he thought, had not been successfully im-
peached and if well founded, it naturally.led to the constltutmnal',
. objection, by which" it was merely affirmed that congress. cannot
"« confer on ary court.of the. United States the power to supervise
and -control the action of an' executive officer of the United States, .
in any official matter, properly appertammg to the execntive depait-
ment in.which he is employed.”” The remainder of the opinion is
devoted to the establishment and illustration of this precise and.limit-
ed proposmon. The. argument was chiefly rested on the distribu-
tion of the powers of government between three independent -de-
partments; the vesting-of the executive power in the President, and .
the duty imposed on him of taking care that thé laws be falthfully'
executed.  How has this argument been met by the other side? By
1mput1ng to us the most extravagant doctrines in regard to the ex-
tent of the executive power; and'by maintaining, on their own part,
doctrines equally extravagant.

When we say that the constitution gives to the Premdent the’
whole executive power, the learned counsel répresent us as’.con-.
tending that all executive power, whether conferred by the consti-
" tution or not; all executlve power which, in any age of the wotld,
and under any form of government has" been vested in the chief
executive functionary, is vested in the President of the United
States: and they argue with great warmth against this notion,a no- -
tion too preposterous, to need refutation. What we say.is, that all
the executive pewer of the limited federal government created by
our constitution: not the executive power of Great Britain, Russia,
or Turkey: is vested, with certaih specified exceptions, in the Presi-
dent: - And we mean'hy this, precisely what is meant when it is
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said, that all the legislative power of this government 18 vested in
eongress, sub_]ect to the qualified veto of the President; or when it
is said, that all the judicial power conferred by the constitution, is
‘vested"in this Court and the other-courts of the United States; and
no more.

.The proposition, even as thus limited, is denounced by the othe:
side as slavish in the extreme, although they admit that it is not en-
tirely new. It was first broached, say the counsel, by Gen. Hamil-
ton, in the Letters of Pacificus, but was promptly refuted by Mr.
Madison, in Helvidius, and has since remained dormant.  Never
did gentlemen fall into a gréater mistake. That all the executive
power proposed-to exist in the new government was to be vested in .
the President; was objected by the opponents, and explicitly ad-
mitted by the advocates of the federal constitution, when that instru-
ment was under discussion before the people. Gen, Hamilton, in

“the Federalist, acknowledged that this was the effect and design of
the constitution, but vindicated the ‘arrangement. See Federalist,
'Nos. 69,70 and 71. This doctrme was also announced and esta-
blished by the congress. of 1789, in the debates relative to the power -
of removal, referred to in the opening. It was the very pivot on
which that famous discussion turned. The subject had been con-
siderably discussed before Mr. Madison engaged in the debate.
From the moment he ehtered it, we perceive the presence of a supe:
rior intellect, possessing unequalled advantages of knowledge and
experience, and dlsplaymg itself in the clearest analysxs of the prin-
ciples'and meaning of the: constitution. He was the first speaker
who referred to that clause which declares that the executive power
~shall be vested in the President.”” From that provision, and from the
direction that the President “shall take care that the laws be falthfully
executed,” he deduced the conclusmn, that"it .was “evidently the
intention of the constitution, that the first magistrate should be respon-
sible for the’ executlve departmént 7 "4 Elliot’s Debates, 148.". He
showed that this punchle of unity and responsibility was necessary
‘topresérve that equilibrium which the constitution intended; and to
prevent a direction towards. aristocracy on the cne side or anarchy
on the other, 4 Elliot, 176: and that to give effect to these principles,
the’ capacity to superintend and control the subordinate officers of
the executive department, through the power of removal, had been
left in the .President alone. 4 Elliot, 147 to 150, 176 to 183, and
201 to 203. In these views, a large majority of both houses con-
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curred; the senate conceding the power against itself: so that, if this’
doctrine as to the power of removal be really an finwarrantable. in-
terpolation, as the learned counsel -gay it is, it.must be charged
on the fathers of the republie. . But, whether the pamcu]ar question.
4ds to the power of removal wascorrectly decided or not; no one, in’
that debate, disputed the positionn of Mr.. Madison and his associates,
that the constitution had actually vested in the President the whole
executive power, -On the contrary, Messrs. Gerry and others, of
the minority, expressly conceded it; though they contended, eitheir
that:the executive power did not mclude the power of removal orif
itdid include it, that in analogy to the power of appointment, it could
‘only be éxercised with the consent of the senate. This latter idea _
had indeed been suggested by Gen. Hanmilton, in the 77th No. of
‘the Federalist; though, as has been' seen, he had. previously Taid it
‘down, in .prior numbers of that work, and in the strongest terms,
that the whole executive power was vested in the President. - The
whole. course of this debate, independently of the conclusion to
which it came, is, therefore, utterly irreconeilable with the recent
suggestion adopted and maintained by .our learnéd adversaries; thr ‘,?
when the constitution says, “ the executive. power shall be'vested in
2 Premdent,” it only gives a name to the department,.and’ merely
means that he-shall [possess such executive power ‘as the leglslature
shall choose to confer upon him.
_The doctrine stated in Pacificus, published in 1793, was, theretore,
nothing new. It was merely. repeating what Gen. Hamilton had
himself said- before the ‘adoption of the constitution, and what had
been -admitted on ‘all sides, in the debate of 1789. 'Nor was it de-
nied by Mr. Madison, in the letters of Helvidius; nor, indeed,
could he venture to dispute it after the part taken by him in- former
"discussions. He. several times admits it in terms, and constantly by
xmphcatlon but contends, in opposition to Pacificus, that the power
to issue a proclamation of neutrality was included. in the power of
making war and peace, and therefore belonged to the legislature,and
not to the executive. See pages 596 to 601, Appendix to Washing-
ton ed. of Federalist. This view of the constitution, so far, also,
from remammg dormarit since 1793, as alleged by the learned coun-
sel, has been announced in every text book on the constitution pub-
lished since that time, and in every decision of this Court in which
-the point has been discussed, as was abundantly shown in the
opening.
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We are able, also, to answer the call so loudly made, for some
decision of the. state courts, in which it has been held, that similar
words, in a state ccnstltutlon, veset in a governor the executive power.
The precise point was.adjudged in the Commonwealth v. Bussier, 5
Serg, & R. 451, on the Constitution of Pennsylvania.

In regard to the President’s responslblhty for the officers of the.
executive department, and his power to supervise and control them,
we intend, to assert only what was admitted in the Federalist, and
maintained by Mr. Madison, and those who concurred with him in
the debates of 1789, and nothing more than-has been understood by :
every Premdent from Washlngton inclusive, to belong to the high
trust with whrch heis clothed. ‘In the writings of Washington, re-
cently pubhshed his habit of directing all the heads of departments
in the discharge of their .duties, constantly appears. Nor does the
idea, suggested by the court below, and before advanced by others,
that the secretary of the treasury was not subject to this diréction

to so great an extent as the other heads of departments, derive any
. countenance from this correspondence " On the contrary, it will be
seen, that on one occasion, Geen. JTamilton complained that President
: Washmgton did not: take so large a-share of the responsibility of
some fiscal arrangements as the secretary thought he ought to bear.
Sparks’. Writings of Washmgtdn, vol. 10, p. 896, 554.. When,
therefore, the learned counsel affirm that the principle is now, for the
«first time, broadly asserted; they speal, to say the least, with very
little historic accuracy. - And when they represent us as pressing it
to the'extent of claiming for the Presidenta power to direct, instruct,
) and control every officer- appomted by hini, judges as well as others,
they show a great want of perspicuity on our part, or of attention on
theirs.. Our position is' confined to the executive department; we
- speak of that alone; and we affirm, equally with the other side, the
absolute mdependence of the judiciary, when proceeding in its ap-
- propriate Sphere.
The practlcal inferences supposed by the other side to result-from
- this doctrine, we must also . repudiate.. 'Where the President has
controlled and directed the’ action of the inferior executive officer,
’they contend that the 1nfer10r is not responsible; and, as the Presi-
dent’s liability to private action has been doubted, there will then,
_ it is said, be no responsibility. The answer is, that whénever the
- President takes .an active part in an illegal action, to the injury of
an individual, though it be done by the hand of .his suberdinate, he
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will be responsible in a civil suit, along with that subordinate: and
that the latter cannot be excused for doing an unlawful -act, by
pleading the comimand of his official superior. This is the rule of the
common law, in the analogoue. case of master and servant. 1 Black.
Com. 430. The subordinate. oﬂicer is not.-obliged to do any act
whlch he believes. to be unlawful, if the President insists on it, he
may. résign, or refuse, and take the chance of a removal.

Nor do we claim for the: Pres1dent any power to. forbid or dis-. -
/pense with the execution of an 4ct of congress, even though it relate-
_to matters purely execu'glve, nor have we. gver aﬂirmed that a citi--
zen, interested in.the execution of such an act, is obliged to submit
his claims to the arbitrary determination of that functionary. Tt was
with great propriety that the learned .counsel, when bringing this

. charge against his associate and bimself, had referred to the maligious .
and unsypported accusation made by a tory house 6f commons against
' 'one of the best ppatriots and soundest constitutional lawyers England
- ever produced, Lord Somers. ‘What we say is, that where congress
pass a law . for’ the gu1dance and government of the executive, in
‘matters properly ‘concerning the executive department, it belongs to
the. Presxdent to take care ‘that thls law be faithfully executed; and-
we )apply to such a case the remark of Gen. Hamilten, in Pacificus,
that * he who i 1s to execute the laws, must first judge for himself of
7 their meaning.”” ~ Pacificus; l@tter 1st. If, therefore, the executive
‘be_dlearly satistied as to the meaning of such a Jawyit-is his bounden:
«duty to see that the subordinate officers of his department conform"
““with fidelity to that meaning; for no other execution, however pure
“the motive from which it springs, is a faithful execution ‘of the law.
In a case of this kind, one whieh thus concerns the- proper executive
business of tbe nation, we do indeed deny the power of the Jjudiciary
to.interfere in advance, and to instruct the executlve officer how. to
act for the benefit of an iadividuat-who may have an-interest in the
subJect ‘but we hold that every ofﬁcer, from the lowest to the high-
- est, who, in executmg such a law, violates the*legal rights of any
individual, is liable to private action; and, if his act proceed. from
cor;rupt ‘motives, to impeachment, and, in some cases, to indictment
also. And we:also -agree, as has already been admitted, that when
"~ an act of congress imposes on an officer of the executive department,
_for the benefit of a private party, a duty purely ministerial, the per
formance of that duty may be coerced by mandamus, by any court
to-which the necessary jurisdiction shall have been given.
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Another of the practical inferences imputed to his associate and
himself, related to the capacity of the judiciary department to exe-
cute its judgments. A strong and somewhat unguarded expression
in the return of the ‘plaintiff in error, had beén made the theme of -
much animadversion ; the comments which it was supposed to jus-
tify; were extended to the official opinion cf the attorney general;

-and this latter. document, it was said, pressed the argument to an
extent which would ‘deprive the courts of the power to issue any
. process, or exercise any jurisdiction whatsoever. As suggebted in
a former part of -the argument, the language of the postmaster ge-
neral had received an interpretation which was doubtless repugnant
to the meaning of its author: but however this might be, the attor-
ney general, speaking for himself, could truly say, that the senti- .
ments imputed to him were never designed to be expressed; and on
a fair construction of his language, he did not think they could be
found ‘in his official opinion. Having adopted the impression,
whether correctly or not it was not for him te say, that the duty -
,aSSIgned to the postmaster general by the special ant of July, 1836,
was uot a mere ministerial duty; but a-duty which- appertained to
‘the regular official business of the department, as a branch of the
executive; the opinion proceeded to show that the writ of man-
dammius could not be issued ‘to the head of. an executive department,
to instruct and direct him in the performance of an official executive
duty. Among other arguments, the inability of the judiciary to
enforce any commands they might address to the executive officers,
was ‘insisted on, and illustrated by the supposed caseof the officer
refusing to obey the-mandamus; and on his bemg committed to
-prison for the contempt, the President’s removing him from office,
and so defeating, ad infinitum, if he pleased, the execution of.the
writ; thus showing, that without the corsent of the executive, a
peremptory mandamus to an executive officer must forever remain
inoperative. If this argument be confined, as was intended, to the
case of a mandamus commandmg the performance of .an act strictly
. executne, no one, it is believed, can prove it to be unsound. To
mark: siill more clearly the class of cases referred to, and -to show
that-the independence and completeness of the judicial power, were,
not intended to be impugned; it was carefully observed, that «in
cases which pr opuly refer themselves to the judiciary, it is rarely or
never posslble to defeat, in this way, the ultimate execution of the
judgment of the court 2 a passage, hy the way, whzch the learned
Vor, X1L.—1 G
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counsel in their animated comments on this part of the opinion,
had strangely overlooked. He, therefore, entlrely agreed -with his
learned adversdries, that in all.cases to which the judieial power ex-
tended, neither the executive nor the legislature could, rightfully,
interfere with the judgments of the eourts, much less “ strike dead
their process, in the hands of the marshal.” It was, perhaps, to
prevent any abuse of the power of removal by the executive, as
well as to avoid inconvenience and delay, that the provision referred
to by the other side, and by the court below, authorizing the mar-
shal, though removed, to execute any process in his hands; was
inserted in the act of 1789. This provision, however, does not
apply to a mandamus: which is directed, not to the marshal, but to
the officer who is to do the act required; and if that officer be the
-head of an executive department, there is, and there can be, no law
to prevent the President from removing him at pleasure.

With this notice of some of the strictures on his official opinion,
he was content to leave the general exposition of his views, on this
‘branch.of the case, to that paper: and would proceed to consider the
doctrine, so strenuously pressed, that under the constitution of the
- United States, it is competent for congress, if they think proper, to
empower the judiciary.to supervise, diréct and control, any officer
of the executive department, in respect to any matter whatsoever.
The learned counsel were driven to this exfremity in order to sus-
‘tain the judgment of the court below, in the event of its being held,
that the duty assigned to the postmaster general was not a ministerial
but an executive one. The constitution, say the learned counsel,
does not expressly except any officer of the United States, or any
act of any such officer, from the general grant of judicial power;
and, therefore, the legislature may extend that power to every such
officer and act: and, indeed, should do so, in order that the judicial
power may be coextensive with thé operation of the other depart-
ments. The post office department, they further say, and all the
officers emiployed in it, including its head, derive their existence
from acts of congress passed in pursuance of the constitution: and .
the power which creates these officers may. subject them to the su-
pervision of the judiciary, and may empower the judiciary to direct
and control them, . The like power to authorize the judiciary to di-
rect-and .contral, in advance; the action of the executive officers, was
endeavoured to be inferred, from the admitted fact, that these officers
were liable, as individuals, to private action and to indictment; and
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that this Tiabilify had often been declared and enforced by act of
congress. This doctrine may, indeed, be pronounéet not only novel,
but utterly repugnant.to the. theory of the constitution and to the.
best considered and .most authoritetive expositions of its meaning,
In the note t8 Hayburn’s case, 2 Dall. 409, the reasons of the Judges‘
of the circuit courts, including all the judges of this Court, for. not
executing the pension act of the 28d of March, 1792, are glven at
length. The New York. circuit court; ¢onsisting of chief justice
Jay, Cushing Justice, and Duane, District judge, were « utianimously
of opinion, and agreed, that by the constitution of the United States,
the governiment thereof is divided into:three distinet and indepen-
dent branches; and that it is the duty.of eaeh to-abstain from, and to
oppose encroachments on either, That neither. the legislative nor
the executive branches can constitutionally assign to the Jjudicial any
duties, but such as are properly judicial, and to be performed in a
judicial manner.”” The judges in thé other circuits expressed the
same proposmon, though in somewhat different words; and they all
concurred in treating the-law as  unconstitutional, and in declining
‘the functions assigned them, because they ‘were not of a judicial na-
ture.. The axiom thus laid down by this high duthority, an axiom
plainly resulting from' the distribution of. powers made by the con-
stitution, overthrows, from' the foundatien, all this part of the op-
- posing argument. The attorney general said, that he had always -
regarded the opinions of the judges in the pension case, as entitled
to- the very highest respect. They were founded on the maturest
deliberation; and were uttered very soon after the organization of
the government, and hefore political parties had been formed with
reference to any particular construction of the constitution. When
his own views as to.the- independence of the different departments
were denounced by his learned adversaries as revolutionary and dis-
organizing: he was consoled by the reflection, that the like charge
“had been insinuated, and even by the incumbent of the office he had
the honour to fill, against the opinions above quoted. See letter of
attorney general Randolph to President Washington, of August 5th,
1792, 10 Sparks’ Writings-of Washington, 513. The fame of Chief
Justice Jay and his associates, had not been - injured by these stric-
tures; and those who merely repeat their language-are equally secure

against any. permanent injustice.
As to the numerous cases cited from the English book: and from
our own reports, in which actions for damages had been brought
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-against public. officers of all descriptions, for acts done by them in
their official capacities; it was ‘sufficient to say, that the liability of
every officer of this government to private action and to public pro-
secution, in appropriate cases, had been repeated]y conceded. But
none of these cases touch the point .now in dlspute, for no one of
. them involves any attempt, on the part of the court, to direct the
officer in the performance of his duty. This, it is said, has been
done in the injunction cases cited from 4 Simons, 13; 6 Peters,;470;
and 6 Simons, 2143 and other cases of the like nature.- Lt will be.
seen, however, that; in the first of these cases, 4 Simons, 13, the in-
junction was Sssued 'to restrain the commissioners of woods and
forests, from. erecting a building in violation of an agreement entered
into by them with the plalntlﬂ's, to whom they had leased an adjoin-
.ing tract; and that in all the others the real controversy was be-
tween mdlvxduals, Iltlgatmg in relation to moneys held by the trea-
~sury officers as trustees or stockholders; moneys received under
treaties, &c., and not belonging- to the government, but to one -or
other.of the litigating parties.. Injunctions'to the treasury officers
" are issued by the courts of equity, in these latter cases, on the same
principle-on which they are issued, in analogous cases, to banks.and
other depositaries; that is to preserve the funds in controversy until
the party really entitled can be ascertained. When' such injunctions
are served on the secretary of the treasury, they are usually ob-
served; but it has not been supposed that they were obligatory.
"When this case was before the court below, it was urged as a
strong reason against the application that no instance-could be found
in the English books in which a mandamus “ had been issued to any
officer of the executive departments.” The learned counsel could not
then produce any such case, and the court conceded that they had
not found any. The Kingv. The Lords Commissioners of the Trea-
sury, 5 Neville and Manning, 589, a case, not in the country where
this controversy began, is now referred to as one of this description.
It was there adinitted, on all sides, that.a mandamus had never been
issued to such officers; and, though the writ was awarded, all the
judges put it expressly on the ground that thé money in-question
had been appropriated by parliament for the use of .the relator, and
had been drawn out of the treasury and placed in the hands of a pay-
master appointed by the defendants, and subject to their order; and
that they were to be so considered as mere trustees or stockholders,
of moneys belonging, no. to the publie, but to the relator. Neville’s
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case, Plowden, 377; the Banker s case, 14 Howell’s State Trials, and
the other cases of .petmons to the barons of the exchequer, depend on
the political orgamzatlon and fanctions of the English- exchequer;
and the writs issued in'those cases to.the treasury officers, are not to
be confounded with the prerogative writ-of mandamus, which can:
only emanate from the king’s bench.. In the New York: case, 10
Wendell, 25, the mandamus was directed to the ¢anal commissioners;
officers charged, it is true, with the care of a very important public
work, but not a part of the state executive. 1In principle, their func- .

-tions were precisely like those of surveyors, and commissioners of
highways and sewers; ministerial officers, to whom erts of men-.
damus have often been directed in England

Several of the other cases cited from the state courts, are of the
like nature; arid no’one of them assumes a power to direct dn execu-

. tlve officer in the discharge of ‘a_matter properly appertammg to
his official functions. In the Tennessee case cited in the opemng,
Cooke, 214, such a power was expressly disclaimed. And in 5 Bin-
ney, 105, Chief Justice Tilghman refused a mandamus. to the state
treasurer, because it-would be: but another mode of ‘suing the com-
monwealth; thus applying: the maxim of common sense and- good
morals, that what the law will not allow you to do-directly, you
shall not attempt to do indirectly. But Enghsh casek, -and even
cases from -our state courts, however useful :in furmshmg principles
and analogles, cannot determme a question arising on the constitu-
tion of the United Statés. Aware of this, the learned counsel had
chiefly relied on the cases of Marbury v. Madison, 1 Cranch, 137;
M<Intire v. Wood, 7 Cranch, 504; and M‘Cluny v. Silliman, 6 Wheat.

. 598, In the first of these, it was said, the broad principle had been
estabhshed that in all cases where an individual ‘was interested in
the discharge of an official act, by an executive officer, the writ of.

- mandamus was the appropriate rémedy to compel the performance
of such act; and the other cases were referred to as confirming this
doctrine. 'In regard to these authorities, the 1ttorney general refer-
red to the observations in his official “opinion in the record, and to
the opening argument; | and conceded, that if Chief Justi¢ée Marshall
was correct, in con51cler1ng the appointment of Marbury as complete,
by the sngmng and sealing of the commission, and in holding that he
thereby.acquired a vested legal right to the office, and to the com-
mission as the evidence of it, and that the secretary held the com-
mission as a mere depositary, for the personal and exclusive benefit
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of Marbury; there could then be. no doubt that 2 mandamus might
‘be - issued, conswtently enough with thé constitution: because the
‘delivery of the commission would, in that case, be.a mere ministe-
rial act, and the secretary of .state} quoad hoc, a mere’ ministerial
officer. ’

In this view of the case, he assented  to the comment . of- Justlce
Story, that no lawyar could- doubt the power of congress to autho-
rize the proper courts to issue a mandamus in such'a cas¢; and to the
similar declaration of Justice Johnson; in 6 Wheat.; .and of Justice"
I‘hompson, in 1 Paine. ~This’ however falls' very far short of the
doctrine now under. consideration, a doetrine which. claims for the:
legislature the power to confer on-the’ courts of Justlce unlimited au-
thority to supervise and control executive officers, in all matters what-
soever. - In support of this position, the'13th sect)lon of the. judicial
act of 1789, had been invoked as a legislative declaration that writs
‘of mandamus might be issued o any officers of the United States, -
executive as well as others. . And it was said, that although this sec-
tion had been demded in Marbury v. Madison to.be unconstitutional,
as attempting to give tothe Supreme Court an orlglnal Jurlsdlctxon in
this respect; yet. that it was entitled to respect in the point now un-
der discussion.’ Independently of any other answer, it was enough
fo say that the section confined the writ to cases “warranted by the
principles and usages of. law:>- tha‘; the principles of lawy forbid the
issuing of a mundamus, except in casés strictly of judicial cognizance;
arid especially forbid the. interference of courts of Justlce with execu-
.tive functions: and that the usages in England and in this country,
.are-in ‘accordance 'with these principles. In the cases of The United
States v. Arredondo and others, 6 Peters, 7635 9 Peters, 172, &e., the
United States, in’order to execute the stipulations for the protectlon
of private property contained in the Florida treaty, consented to ap-
pear in court at the suit of the claimant; gave the courts ample autho-
rity to decide on the validity of claims under the treaty; and em-:
powered them when a cliim was established, to issue a mandate to a
ministerial officer to make the necessary survey and ‘execution of the
decree. The irrelevancy of this procedure to the present discussion
is .obvious. - Nor did this part of the opposing.argument derive any
support from any of the post office laws to which the learned coun-
sel had referred; there being no provision in-the sections which’ had
been quoted which ‘empowered the judiciary to interfere, in any
way; except by taking cognizance of suits regularly instituted.
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In conclusion, the attorney general insisted, that even if the post-
naster general could properly be regarded in this case %5 a mere min-
isterial officer, arid if the relators could be' considered as having a
vested legal right to the credits in question; still the coutt helow had
no jurisdiction to issue the mandamus, because . its authority in this
respect was no greater than that of the ordinary circuit courts. Tt was.
deservmg of notice that no attempt had been made by the other side’
to explain how it happened that this'extended jurisdiction had" never

“before been exercised or asserted; although cases calling for its ex-
ereise must frequently have' occurred.

- But suppose this objection out of the way; suppose the jurisdic-
tion clear, and the legal right of the relatars. to the credits claimed
by them admitted; yet the court erred in awardi ing the manda-
mus. Itis not every case of the denial of a vested legal right, which
is to be redressed-by this writ. It must appear that there is no other
specific legal yemedy. _In the present case, if the rights of there-
lators be such as their counsel represent, an action on the case will
plainly lie. This is conceded. But%e are told, that the recovery in
such.an action, will be only for the damages prior to the commeénce-'
ment-of the suit, and that they will be obliged to brmg new suits ad
infinitur. This, however, cannot be necessary, if in the first action

"the' plaintiff choose to'go for the total damages. Then it is said,
that the damages may not be collected; and if collected,.that the re-
lators will not.get the .specific thing, the entry of the credits. . This
objection might have beén made in each of the cases cited in the
_opening, where the liability of the defendant to an action on the- case,
was held a sufficient reason for denying the- mandamus,

Nor does it follow, even if the ultimate efficiency of - the legal re-
medy by ‘action " be’ really doubtful, that a mandamus is to be issued.
This is not one of those writs which is demandable of ‘strict right:
_the courts exercise, a sound, legal discretion, i awarding it. -Being
founded on the prerogative of the crown, the English court of king’s
bench will not issue it, unless there be a real necessity forit.- There
‘must bé a nodus, and oné, too, dlgnus vendice; or the court will not
mterp()se * This. discretion the court below was bound to exercise:
and if this Court see that'they have violated ‘it, the Judgment may,
and should be reversed.  Now, it appears by the record not only’
that congress have full power to settle this whole controversy. and
to give to the relators all they claim; but that they have applied to
congress for relief, and that their application is still pending. In-this’
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posture of the casey is it ‘discreet for .the court to mterfere by man-
damus? Suppose a resolution by the directors of a bank, or- other
monied eorporation, instructing their cashier to pay certain moneys
to a creditor of the corporation; the cashier makesa question as to
the meaning of the resolution, and refers the party to the 'directors
for further instruction;: suppose the party to apply to them; but, be-
fore his application is decided, to ask-for a'mandamus; would it be a
sound exercise of legal discretion to interfere? Would not the narty
be told that he had selected his remedy; and - that he must pursue it
to a ¢onclusion, before kie could ask for this- prerogative writ? = But

the relators say, that congress will not pass any further law. How
can this be judicially - known? : And why will not congress’ pass a
further, law? Because, say the- re]ators, they consider the case so
very plain that no new law is necessary. This; one would think,

would justify an expectation directly the reverse.- At any rate the
subject having been -actually referred to congress, by, the executwe,'
and the relators having gone to-that body, it would seem to be mani-
festly indiscreet, and improper, for the courts to interfere until some
more serious attempt be made to obtairf the direetion of that depait-
ment to Which the dlspoqmom of the pubhc treasure pecullarly be-
longs.

Mr. Justice Tromeson delivered the opinion of ‘the Couirt:

This case comes up on a writ of error from the circuit court of the
United States for the DlStI‘lct of Columbla, sitting for the county of
Washington.

/This case was brought before the court below by petition, setting
out certain. contracts made between the relators and the late’ post-
master general, upon which they claimed certain credits and allow-
ances upon their contr‘\cts for the transportation of the mail.. That,
eredits and allowances were duly’ made by the late postmaster gene-
ral. That the present postmaster geneml when he came,into office,
re-exammed the contracts entered into ' with his pr edecessor, -and the-
allowances made by him, and the eredits and payments which had.
been made;.and directed that the allowances and credits should be
withdrawn, and the relators rechdrged with divers payments they
had received. That the relators presented a memorial to congress
on the subject, upon which a law was passed on the 21st of July,
1836, for their relief; by which the solicitor of the treasury: was
auth rized and directed to settle and adjust the claims of the relators
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for extra-services performed by ‘them; to inquire into- and determme
the equity of such claims; and to- smake the relators such allowanee
‘therefor, as: upon full examination of all the evidence may seem
right; according to the prineiples of equity. And that the postmaster
general'be; and he is hereby directed to credit the relators with what-

“ever sum or ‘sums of, money; if any, the: selicitor shall so decide to
be due to-them, for and. on actountof any such service or contract.
And‘the petition further sets out, that the. solieitor, Virgil Maxcy,
assumed upon, himself the performance of the duty and authority

. created and -conferred upon him by the law, and did make cut- and
communicate his decision and.award to the- postmaster general;- by
which award and decision the relators were allowed one hundred and
su(ty-one thousand five hundred and” mxty-three dollars and eighty-
nine ‘cents. - - That the. .postmaster. general, on being notified of the
award, only s0 far obeyed and carried into execution the act of con-
gress, as to directy and cause to be- carried to the credit of the rela-
tors, the sum' of one hundred and twenty-iwo thousand one hundred
and two dollars and forty-six cents. But that he has,and still dogs
refuse and, .neglect to credit-the relators with the residue of the sum
so awarded: by the solicitor, amounting to. thirty-nine thousand four
hundred and 51xty—two dollars and forty-three cents. And the pe-
tition prayed the court, to' award .a mandamus directed. to the post-
master general; commandlng him fully:to comply with, obey and ex-
ecute the said act of congress; by crediting the- relators with the full
and. entire sym awarded in their favour by the solicitor-of the trea-

s sury.

Such proceedmas were afterwards had in the case, that a peremp-
tory mandamus was ordered commanding the said Amos. Kendall,
postmaster general, forthwith to credit the relators with the full"
dmount awarded - and - decided by the solicitor of the treasury to be
due to the relators.

The- questlons arising upon this ease, may be considered under two

- general inquiries:

1. ‘Does the record present a proper case for. a mandamus; and if
so, then,

2. Had the circuit court of this district jurisdiction of the case,
and authority to issue the. writ.

Under the first head of inquiry, it has been considered by the
counsel on the part of the-postmaster general, that this is a proceed-
ing against him t6 enforce the per formance of an official duty. .And

Vor. XII.—4 H
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the-proceeding has been treated as an infringement upon the execu- -
tive department of the government; which has led to a very ex-
tended range .of argament on the independerce. and duties of that
department; but which, aceording to the view taken by thic Court of
the case, is entirely misapplied.. We do not think the proceedings:in
this case, interferes, in any respect whatever, with the rights er du-
ties of the executive; or that it involves any conflict of: pdwers be-
tween the executive and judicial departments of the government.
The mandamus doees not seek to.-direct or control the postmaster
general in the discharge of - any official duty, partaking in any re-
spect of an éxecutive character; but to enforce the performance ot a
mere ministerial act, which neither he nor the President had any au-
thority to deny or control.

“We shall not, therefore, enter into any particular ‘examination of
the line to be drawn between the powers of the executive and judicial
departments of the government: The theory ot the constitution un-
doubtedly is, that the great powers of the government are divided
into separate departmerits; and so far as these powers are derived
from the constitution, the departments may be regarded as independ-
ent of each other. But beyond that, all are subject to regulations by .
law, touching the discharge of -the duties required to be performed.

The executive power is vested in a President; and as far as his
powers are derived from the - constitution, he is. beyond the reach of
any other department; except: in the mode prescribed by the consti-
tution through-the impeaching power. But it by no means follows,
that. every officer in every branch. of that départment is. under. the
exclusive direction of the President. "Such a principle, we appre-
hend, is not, and certainly cannot be claimed by the President.
~ "There are, certain political duties imposed upon many officers in
the executive department, the discharge of which is under the diree-
tion of the President. - But- it would. be an alarming doctrine, that
congress cannot impose upon any executive officer any duty they
may think proper, which is not, repugnant:to any rights secured and
protected by the constitution; and in such cases, the duty and re-
sponsibility grow out of and are subject to the control of the law,
and not to the direction of the President. And this is emphatically
the case, where the duty enjoined is ef a mére ministerial character.

Let us proceed, tken, to an examination of the .ct required by
the mandamus to be performed by the postmaster general; and his
obligation to perform, or his right to resist the performance, must
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depend upon the act of congress. of the 2d of July, 1836. This is
a special act for the relief of the relators, Stockton & Stokes; and
was passed, as appears on its face, to. adjust and settle certain claims
which they had for extra' services, as contrattors for- carrying the
mail. These claims were, of course, upen the United States, through
the postmaster general. - The real parties to the dispute were, there-
fore, the relators and the United States. The United States could
not, of course, be suéd, or the claims in any way enforced against
the United States, without their consent obtained through an act of
congress: by which they consented to submit these claims to the

solicifor of the tréasury to inquire into and detérmine the equity of

the claims, and to make such allowance therefor as upon -a full ex-
amination of all the evidence, should seem right, according- to the
principles of equity. And the act direets the postmaster general to
credit. the relators with whatever ‘sum, if any, the solicitor shall
decide. to be due to them, for or on account of any such service or
contract.

The solieitor did examine and decide that there was due to the
relators, one hundred and-sixty-one thousand five hundred and sucty- ,
three dollars and ninety-three cents; of this sum, the postmaster

- general credited them with one hundred- and twenty-two. thousand

one hundred and one dollars and forty-six cents: leaving due the
sum of thirty-nine thousand four hundred and seventy-two dollars
and forty:seven cents, which he refused to .carry to thexr credit,
And the-clject of the mandamus was to.compsl him to give credit-
for this balance,

Under this law the postmaster general is vested with no dxscre—
tion or control'over the decisions.of the solicitor; nor is any appeal
or review of that decision provided for by the act. The .terms of
the. submission was a matter resting entirely in the discretion: of
congress; and if they thought proper to vest such a power in any
one, and ‘espécially as the arbitrator was an officer of the govern-
ment, it did not rest with the postmaster general to. control con-
gress, or the. solicitor, in that affair. It is unnecessary to say how
far congress might have interfered, by legislation, after the report of
the solicitor. But if there was no fraud or misconduet in the arbi-

1rator, of which none is pretended, or suggested; it may well be

questioned whether the rel ators had not acquired such a-vested rlght
as to be beyond the power ot ;congress to deprive them of it.-
But so far from congress attempting to deprive the relators of- the
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benefit, of the award, they may be considered as 1mp11edly sanction-
ing and approying-of the decisions of the solicitor. ' It j$ at least.so
to-be considered by one branch af the legislature. -After the post-
“master general had refused to credit the relators with the full amount
of the award ‘of the sohcxtor, they, under the advice of the Presi-
_dent; presented a memorial to congress, setting out the 1ep01t of the
*solicitor, and the refusal of the ‘postmaster general to give them
credit for the amount of the award, and praying congress to provide
‘such. remedy for the dehial of their- rights, as in their wisdom might
seem right and proper. .

Upon this memorial, the Jjudiciary: committee of the senate made
a réport, in’which- they say, “ that congress inteénded -the award-of
the solicitor to be final, is apparent from the direc tion' of the act that
the postmaster general be, and he is hereby directed to erédit such
mail contractors with whatever sum the .solicitor shall decide to be
due t6- them.”, If congress had intended to'revise the decision of
the solicitor, the postmaster general would not have been directed to
‘make the payment, without the mtervennon or further action of
.congress.” That unless it appeared, which is not suggested by any
~one,. that 'some cause exists' which would vitiate or set aside the
award between private parties before ajudicial tribunal, the com-
mittee cannot recommend the interference of congress-to set aside
this award, and more especmlly as it-has been iade by z high
officer, selected. by the govern;nent, and the committee conclude
their report with a resolution, « That the postmaster general is fully
warranted in paying, and ought to pay to William B. Stokes and
others, the full amount of the award of the solicitor of the treasury
‘which résolution was unammously adopted by the sepate. After
sucha decided expression of the opinion of one branch ofcongress,
it would not have been ne%bsary to apply to the other. . Even if
the relators were bound 10 make any apphcatlon to congress for
relief, which they clearly were not; their right to the full amount of
the credit, according to the report of the solicitor, having been ascer-
tained ‘and ﬁxed by law, the enforcement of that rlght falls properly‘
within JlldlCla] cognizance.

It was urged at the bar, that the postmaster general was alone,
subject to the direction and control of the President, with respect
to the-execution of the duty imposed upon him by this lawy and this-
right of the President is claimed, as growing out of the obligation
imposed upon him by the constitution, to take care that the laws be
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faithfully executed. This is a doctrine that cannot receive the
sanction of this court. If would be vesting-in the President a dis-
pensing” power, which has no countenance for its support in any
part of the constitution; and is assertm'r a principle, which, if car-
ried out in its results, to all cases falling within it, would be clothing
the President with a power entirely to control the legislation of .
congress, and paralyze the administration of justice.

To contend that the obligation imiposed on the President to see
the laws faithfully executed, implies a power to forbid their execu-
tion,.is a novel construction of the constitution, and entirely inad-
missible. - But although the argument necessarily leads to such a
result, we do not perceive from the case that any such power has

- been claimed by the President. But, on the contrary, it is fairly to
be inferred that such power was disclaimed. He did ndt forbid or
advise the postmaster general to abstain from executing the Jaw, and
giving the credit thereby required; but submitted the matter, in a
message to congress. And the same judiciary committee of the
“senate report thereupon, in which they say, “The Pres'. uat, in his
message, expresses no opinion ‘in relation’ to the subject under con-
sideration, nor does he recommend the adoption of ‘any measure
whatever. He communicates the report of the postmaster general,
‘the Teview of that report by the solicitor of the treasury, and the
remarks of the postmaster general in answer thereto, together with
such vouchers as are referred to by them respectively. That the
committee have considered the documents communicated, and can-
not discover any cause for changing their opinion upon any.of the
principles advanced in their former report upon this subject, nor the
correctness of their application to this case; and recommend the
adoption of the resolution before reported.”

Thus, upon a second and full consideration of the subject, after
hearing and examining the objections of the postmaster general, to
the award of the solicitor, the committee report, that the postmaster

general ought to pay to the relators the amount of the award. "

The right of the retators to the benefit of the award oughi now to

“be considered as irreversibly established; and the question is whether
they have any, and what remedy ?

"The act required by the law to be done by the postmaster general

_is simply to credit the relators with the full amount of the award of
the solicitor. This is a precise, definite act, purely ministerial; and
ahout which the postmaster general had no discretion whatever.
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The law upon its face shows the existence of .accounts between. the
relators and the post office department. No money was required to
be paid; and none could have been drawn out of the treasury with-
out further legislative provision, if this. credit should overbalance the
debit standing against the relators. But this.was a matter with which
the postmaster general had no conéern. . He was not called upon to
furnish the. means of paying such balance, if any should. be found.

He was stmply required to give the eredit.” This was not an official
act in any other sense than ‘being a transaction in the department
where the books-and accounts were kept and was an official act in
‘the same sense that an éntry in the minutes of a court, pursuant to
an order of the court, is an official act. There is no room for the
exercise of any diseretion, official or otherwise: all that is shut out
by the direct and positive command of the law, and the act required ..
to be done is, in every Just sense, a mere ministerial act. -

And in this view of the case, the question arises, is the remedy by :
‘mandamus the.fit and approprlate remedv?

The commorn law, as it was in force in Maryland when  the ‘ces«
sion was made, remained in force in this district. We must, there-
forg, consider this writ as it was understood at the common law with
respect to its object and purpose, and varying only in the form. re-
‘quired by thé dlﬁ'erent character of our government It'is.a writ, in
England, issuing out of the king’s bench, in the name of the king, -
and js called a prerogatlve writ, but considered a writ of right; and,
is directed ‘to some pérson, corporition sor mferlpr court, req_ulrmg
them to do some particular thing, therein specified, which appertains
to their office or duty, and which is supposed to be consonant 0 right
and justice, and where there i is no other adequate specxﬁc remedy.
Such 3 writ, and for such a purpose, would- seern to be pecuharly
approprlate to the present case. .The right claimed is just and esta- -
blished by positive law;-and the duty required to be performéd is -
clear and specific, and there is no other adequate remedy.

The remedies suggested at the bar were, then, an applieation to
congress; removal of  the postmaster g,eneral from office; and an-ac-
‘tion against him for damages.

The first has been tried and failed. The second mlght not afford
‘aniy certain relief, for his successors might withhold the credit in
~ the same manner; and, besides, such extraordinary measures are not
~ the remedies spoken of in the law which will supersede the right of
. reBorting to a mandamus; and it is seldom that a private action at
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Jaw will afford an adequate remedy. 1f the denial of the right be
considered as a continuing injury, to be redressed by a series of suc-
cessive actions, as long as the right is denied; it would avail nothing,
and never furnish a cofplete remedy. Or if the whole amount of .
_ the award claimed should be considered the measure of damages, it’
‘mlght and generally would be an- inadequate remedy, where ‘the.
. damages were large. The languace of this Court, in the case of Os-
born v. United States Bank, 9 Wheat. 844, is, that the remedy by
action in such cases would have nothing real in it. It would be'a
remedy’in name only, and not in:substance; especially where the,
amount of damages is beyond the capacity of a party to pay.
. That the proc reding on a mandamus is a ease within the meaning
of the act of congress, has been too often recogmsed in this Court to
requlre any particular notice. * It is an action or suit brought in a
court of justice, assertmg a rlght and is prosecuted accoxdmg to the
forms of judicial proceedings.
The next inquiry is, whether the court ‘below had jurisdiction of
the case, and power to issue the mandamus?
" This objection rests upon the decision of this Court; in the cases"
of M¢Intire v. Wood, 7 Cranch, 504; and M¢Cluny v. Silliman, 6
Wheat. 369. Tt is admitted that those cases have decided that the
circuit courts of the United States, in the several states, have not au- ‘
v thority to issue a mandamus against an officer of the United States,
And unless the circuit court in the District of Columbia has larger '
powets in this respect, it had not authority to issue a mandamus in
the present case.
It becomes necessary, therefore, to examine with attention the
” ground on which those cases rested. And it is to be obseryed, that
although the question came up undér the names of . different parties,
it related to the same clainy in- both: and, indeed, it-was before the
Court at dnother time, which is reported «in 2 Wheat: 369.

The questlon, in the first case, originated in the circuit court of the
United States, in Ohio, and. came to this Court on'a cer tificate of di-
- vision of opinion. The second tinre, it was an original application
to this -Court, for the mandamus. The third time, the application
was: to the state court, and was brought here by writ of error, under
the twenty-fifth section of the judiciary act. ‘

By the first report of the ‘case, in"7 Cranch, it appears that the ap-
plication to the circuit court was for a mandamus to the register of a
land office in Ohio, commandmg him to issue a final certificate of
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purchase for certain lands in that : state, and the court, in gwmg its-
judgment, say: the power of the cipcuit’ courts to issue the writ of
-mandamus, is confined exclusively: tg those-cases in which it may be
necéssary to the exercise of their- Jurdex(:txon But, it is added, if
the eleventh: section of the judiciary act had: covered the whole
ground of the constitution, there would be much ground for exercis-
 ing this power in many cases wherein some ministerial act is neces-
sary to the completion of an individual right, arising under the laws
. of the United -States; and then the fourteenth section of the. act
4would sanction the i Jissuing of the writ for such a purpose. But that -
although the _}udxclal power under the constitution extends to all
cases arising. ‘under the laws of the United States, the legislature have
"not thought proper to delegate that power to the circuit courts, ex-
eept in ‘certain specified cases. ,The decision, then, turned' exelu-,
‘sively upan the poirit, that congress -had not delegated to the ecircuit
courts all the judicial power that the constitution would authorize:
and admlttmg what certainly cannot be denied; that the constltu- .
tion is broad- enough to warrant the' vesting of such power in the
-eireuit courts, and if in.those courts, it may be. vested in-any other
inferior courts: for the judicial power, says the constitution, shall
be vested in one Supreme Court, and such inferior courts as the con-
gress. may from time to time ordain and establish.
It'is not designated by the Court, in the case of M¢Intire v. Wood,
“in what respect there is a want of delegation to-the cireuit courts of
the power necessary to take' cognizance of such a case, and issue the
writ. - It is said, however, that the power is confined to certain spe- -
‘eified eases, among which is not to be found that of issuing a manda-
mus.in such a case as was then before the Court. It is unnecessary
to enter into a ‘particular examination of the limitati-n upon the
power embraced in this eleventh section of the Judlcmry act. There
is,- mamfesﬂy, some limitation.. The cifeuit courts-have certainly’-
"not _]unsdlctlon of all suits or cases of a civil nature at common law,
and in equity. They are not courts of generdl jurisdictior. in all
such cases; and an averment is necessary, bringing the case within
one of the specified classes. ,But the obvious inference fiom the
case of MeIntire v. Wood, 1s, that under the constitution, the power
to issue a mandamus to an executwe officer of thie Uniled States,
' Tay. be vested in the inferior courts of the United States; and'that
it is -thie appropriate Wwrit, and proper to be employed, agrpeably to
the pnnclples and usages of law, to compel the performancé of a mi-
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nisterial act, necessary to the completion of an individual right aris-
ing under the laws of the United States. And the case now before
the Court, is precisely one of that descrlptmn And if the cireuit
court of this district has the power to issue it, all objection aris-
ing éither from the character of the party, as an officer in the execu-
tive department of the government, or from the nature of the act
commanded to'be done, must be abandoned.

Ax application for & mandamus, founded on the same claim, was
made to this Court under the name of M‘Cluny v. Silliman, as re-
ported in 2 Wheat. 369; and the application was refused on the au-
thority of- Marbury v. Madison, 1 Cranch, 137, that this Court had
no original jurisdiction in'such cases. '

The case came up again under the name of M‘Cluny v. Silliman,
6 Wheat. 598, on a writ of error to a state court, under the 25th sec-
tion of the judiciary act; and the only question directly before the
Court, was, whether a state court had authority to issue a mandamus
to an officer of the United States, and this power was denied. Mr.

-Justice Johnson, who gave the opinion, and who had given the.

opinion of the Court in M¢Intire v. Wood, alluded to that case, and
gave some account of the application in that case, and the grounds

“upion which the Court decided it; und observes, that the mandamus

asked for in that case, was to perfect the same claim, and, in point
of 'fact, was 'between the same parties; and in answer to what had
been urged at the bar, with respéet to the character of the parties,
says, that casedid not turn upon that point; but that both the ar-
guinent of counsel, and the decision of the Court, show that the power

"“to ‘ssue the mandamus in that case, was contended for as incident to

the judicialipowér of the United States; and that the reply to the
argument wés, that although it might be admitted that this control-
ling power over its ministerial officers would follow from veésting in
its courts the whole judicial power of the United States, the argu- .
ment fails here, since the legislature has only made a partial delega-
tion of its judicial powers to the circuit courts. That all cases aris-
ing under the laws of the United States, are not, per se, among the
cases comprised within the jurisdiction of the circuit courts, under
the provisions of the eleventh section. ‘

It is, he says, not easy to conceive 6n what legal ground a state
fribunal can, iin any instance, exercise the power of issuing a manda-~
mus to_a regiSter.-of a land office. The United States have not
thought proper to delegate that power to their own courts. But

Vor. XIL—41
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when in the case of Marbury v. Madison, and M¢Intire v. Wood,
this Court decided against the exercise of that power, the idea never
presented itself to any one, that it was not within the scope of the
judicial power of the United States, although not vested by law in
-the courts of the general government. And no .one will contend,
that it was'among the reserved powers of the states, because not com-
municated by law to the courts of the United States.

The result of these cases, then, clearly is, that the authority to is-
sue the writ of mandamus to an’ officer of the United States, com-
manding him to perform a specific act required by a law of the
United States, is within the seope of the judicial powers of the United
States, under the constitution. But that the whole of that power has -
not been communicated by law to the circuit courts; or in other
words, that it was then a dormant power not yet called inté action,
and vested in those courts; and that there is nothing gro ving out.of
the official character of the party that will exempt him from this
writ, if the act to be performed is purely ministerial.

- It must be admitted, under the doctrine of this Court in the cases
referred, to, that unless the eircuit court of this district is vested with
broader powers and jurisdiction in this respect, than is vested in thé.
circuit courts of the United States in the several states, then the man-
damus in the present case was issued without authority.

But in considering this question, it must be borne in mind that
the only ground upon which the court placed its decision, was that
the constitutional judicial powers on this subject had not been im-
parted to those courts.. '

In the first place, the case of Wheelwright et al. v. The Columbia
Insurance Co. 7 Wheat. 534, furnishes a very strong, if not conclu- °
sive inference that this-Court did not consider the circuit court of
this district as standing on the same footing with the ciréuit courts
in the states; and impliedly admitting that it had power to issue a
mandamus in a case analogous to the present. A mandamus in that
case had been issued by the circuit court of this district, to compel
the admission of the defendants in error-to the offices of directors
in the Columbian Insurance Company; and the case was brought be-
fore this Court by writ of error; and the Court decided that-a writ
of error would lie, and -directed - affidavits to be produced as to the
value of the matter in controversy. - But it not appearing that it
amounted to one thousand dollars, the sum required to give this
Court appellate jurisdiction from the final judgments or decrees of
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the eircuit court of thxs district, thé writ of error was afterwards
quashed. .

It would seem to be a reasonable, if not a necessary conclusion,
‘that the want of a sufficient value of the matter in controversy, was
the sole ground upon which- the writ of error was quashed, or dis-
missed. If it'had been on the ground that the ‘court below had not
Jjurisdiction in the case, it can hardly be believed that the Court
would have directed affidavits to be produged of tge value of ‘the
matter in controversy. This would have been an act perfectly nu-
gatory, and ‘entirely unavailable, if the matter in controversy had
been shown to be above the value of one thousand dollars. If the
_want of jurisdiction in the circuit court had been the ground on

~ which the writ of error was quashed, the same course would have
been pursued as was done in the case of Custis v. The Georgetown
& Alexandria Turnpike Co. 6 Cranch, 238; where the writ of error
was quashed on the ground that the court below had not cognizance
of the matter.

But . let us examine the act of congress of the 27th of February,
1801, concerning the District of Columbia, and by whi¢h the circuit
court is organized, and its powers and jurisdiction pointed out. And
it is proper, preliminarily, to remark, that under the ‘constitution of
the United States, and the cessions made by the states of Virginia and
Maryland, the exercise of exclusive legislation in all cases whatso-
ever, Is given to congress. And it is a sound principle, that in every
well organized government the judicial power should be coexten-
sive with the legislative, so far at least as private rights are to be en-
forced by judicial proceedings. There is in this district, no division
of powers between the general and state governments. Congress
has the entire control over the district for every purpose of govern-
ment; and it is reasonable to suppose, that -in organizing a judicial
department here, all _]udlmal power necessary for the purposes of go-

- vernment would be vested in the. courts' of justice. The circuit
court here is the highest court of original jurisdiction; and if the
power, to issue a mandamus in a case. like the present exists in any
court, it is vested in that court.

Keeping this consideration in view, let us look at the act of con-
gress. '

The first section- declares, that the laws of the state of Maryland,
as they now exist, shall be, dnd continue in force in that part of the
_district which was ceded by that state to the United States; which is
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the part lying on.this side the Potomac, where the court was sitting
when the mandamus was issued. It-was admitted on the argument,
that at the date of this act, the common law of England was in force
in Maryland, and of course it remained and continued in force in
ithis part of the district: and that the power to issue a mandamus in
a proper case is a branch of the common law, cannot be doubted,-and
has been fully recognised as in practical operation in that state, in
the case of Runkle v. Winemiller and others, 4 Harris & M¢Henry,
448, That case came hefore the court on a motion to show cause
. why a writ of mandaraus should not issue, commanding the defend-
ants to restore the Rev. William Runkel into the place and functions
of minister of a certain congregation. The court entertained the
-motion, and afterwards issued a peremptory mandamus. And in the
opinion delivered by the court on the motion, reference is made to
-the English doctrine on the subject of mandamus; and the court
say, that it is a prerogative writ, and grantable when the public jus-
tice of the state is concerned, and ecommands the execution of an act,
‘where otherwise justice would be obstructed. 3 Bac. Ab. 527. Itis
denominated a prerogative writ, because the king being the fountain
.of justicé it is interposed by ‘his authority tfansferred to the court
of king’s bench, tq prevent disorder from a failure of justice where
the law has established no specific remedy, and where in justice and
good government there ought to be one. 3 Burr, 1267. It is a writ’
of right, and lies, where there is a right to execute an office, perform
a setvice, or exercise a franchise; and a person is kept out of posses-
sion, and dispossessed of such right, and has no other specific legal
remedy. 3 Burr, 1266.
~ These, and other cases where a mandamus has been considered in
England as a fit and appropriate remedy, are referred to by the ge-
neral court; and it is then added, that the position that this court is
“invested with similar powers, is generally admitted, and the deci-
sions have invariably conformed to it; from whence, say the court,
the ‘inference is plainly deducible, that this court may, and of right
ought, for the sake of justice, to interpose in a summary way, to sup-
ply a remedy; where, for the want of a specific one, there would
otherwise be a failure of justice.

The theory of the British government, and of the common law
is, that the writ of mandamus is a prerogative writ, and is some-
times called one of the flowers of the crown, and is therefore con-.
fided only to the king’s bench; whére the king, at one period of.
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the Judlmal history of that country, is’said to have sat in person,

and ‘is presumed still to sit. And the power to issue this writ is

given to the king’s bench only, as having the general supervising

‘power over all inferior Junsdlctlons and officers, and is coextensive

‘with. judicial sovereignty. And the same theory prevails in our state

governments, where the common law is adopted, and governs in the

administration of justice; and the power of issuing this writ is ge-
nerally confided to the highest court of original jurisdiction. But,
it cannot-be denied but this common law principle may be modified
by the legislature, in any manner that may be deemed proper and

. expedient. No doubt the British parliament might authorize the -
court of common pleas to issue this writ; or that the legislature of
the states, where this doctrine prevails, might give the power to
issue the writ to any judicial tribunal in the state, according to its

_pleasure: and in some of the states, this power is vested in other
Judicial tribunals than “the highest court of original Jurlsdlctlon.
This is done in the state of Maryland, subsequent however to the
27th of February, 1801. There can be no doubt, but that in' the
state of Maryland a writ of mandamus might be issued to an execu-
tive officer, commanding him to perform a ministerial act required
of him by law;.and if it would lie in that state, there can be no
good reason why it.should not lie in this district, in analogous cases.

- But the ‘writ of mandamus, as it is used in the courts of the United
States, other than the circuit court of this district, .annot, in any just
sense, be said to be a prerogative writ, according to the principles
of the common law. ‘

The common law has not been adopted by the United States,as a
system in the states generally, as has been done with respect to this
district. - To consider the writ of mandamus, in use here, as it is.in -
England, the issuing of it should be confined to this Court, as it is
there to the king’s beneh, But, under the constitution, the power,

to issue this as an original writ, in the general sense of the common
law, cannot be given to this Court, according to the decision in Mar-
bury v. Madison.

" Under the Jl]dlClaI'y act, the power to issue this writ, and, the pur-
poses for which it may be issued in the courts of the United States, -
other than in this' district, is given by the fourteenth section of the’
act, undér the general delegation of power “to issue all other writs
not speclally provided -for by statute,- -which may- be necessary for
.tﬁ:e exercxse of their respectlve jurisdictions, and agreeable to the



632 SUPREME COURT.

[Kemla.ll v. The United States]
principles and usages of law.””. And it is under tnis power, that this
Court issues the writ to the circuit courts, to compel them to- pro-
‘ceed to a final ]udgment or decree in a cause, in‘order that we may
exercise the jurisdiction of review given by the law: and ‘the same
power, is. éxercised by the circuit- courts, over the distriet courts,
" where a writ of error or. appeal lies to the circuit court. - But this
power is not exercised, as in England ‘by the king’s bench, as hav-
ing a general supervising power over inferior courts; but- only for -
. the purpose of bringing the caseto-a final judgment.or decree, so
that it may be reviewed, .. The- ‘mandamus does- not direct the infe-
rior court how to .proceed, but only that it must proceed accordmg
toits own _}udgment, to a:final determmatmn, otherwise it cannot be.
rev1ewed in the appellate court. So that it is in a special, modlﬁed .
manner, in Whlch the wiit of mandamus is to be used .in this Court, :
and in the (eu‘cult courts in the states;- and does not stand ‘on the same
_ footing, as in this district, under the general adoption of the laws of
Maryland, which included’ the common law, as altered -or modlﬁed :
* on'the 27th of. February, 1801, :
Thus far the power of the circuit court to issue the writ of man-
darhus, has been considered-as derived under the first: section of . the
act of 27th of February,’1801. But the third and fifth sections are
to be taken into consideration, in deciding this question. The third
section, so far as it relates to the present inquiry, declares: “That
there shall be a court in“this distriéet, which shall be called the cir- -
cuit court of the District of Columbia; and’ the said court, and the
judges thereof, 'shall have all the powers by law vested in the cireuit
courts and the judges of the circuit courts of the United States.”
And the fifth section declares: “That the said court shall have gog-
nizance of all cases, in law and equity, between parties, both or
‘either of which shall be resident or be found within the district.”
-.Some criticisms have been made at the bar, beiween. the use of the
‘terms_power and cognizance, as employed in those sections. It is
riot perceived how such distinction, if any exists, can affect the con-
struction of this law. That there is a distinction, in some respects,
cannot be doubted; and, generally speakmg, the word power is used
.in reference to the means employed in carrying Jjurisdiction into
"execution. But, it may well be doubted, whether any marked dis-
tinction is observed and kept up in our laws, so as in any mea-
sure to affect the construction of those laws. Power must include
jurisdiction, which is generally used in reference to the exercise of .
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that power.in courts of justice. But power, as used in the constxtu-
“tion, would seem to embrace both.
Thus, all legislative power. shall be vested in congress. The ex-
“ecutive power shall be vested in a President. ‘The judicial power -
shall be vested in one Supreme Court, and in such inferior courts as
congress shall, from time to time, ordain and establish: and this Ju-
dicial power shall extend to all cases, in law and equity, arising
under this constitution, the laws of ‘the United States; and treaties
made, or which shall be made, under ‘their - authority, &e. This
power must’ certamly embrace jurisdiction, so far'as that term is ap-
plicable to the exercise of legislative or executive power. And as
relates to _]udlmal power, the term jurisdiction is not used, until’ the
distribution. of those powers:among the several courts, is pointed out
and defined.
There is no such distinction in the two sections of the law in the -
use of the terms power and Jurlsdlctlon, as to make it necessary to
conSIder them separately. If there is any distinction, the two sec-
‘tions, when taken together, embrace them both. The third gives the
“ power, and the fifth gives the jurisdiction on the cases in which that
power is to be exercised. . By the fifth section, the court has cogni-
zance of all actions or suits of a civil nature, at common law or in
equity, in'which the United States shall be plaintiffs or complainants;
and also of all cases in law and equity between partiés, both or either
of which shall be resident or be found within the district. This
latter limitation can only affect the exercise of the jurisdiction, and
cannot limit the subject matter thereof. No court can, in the ordi-
nary administration of justice, in common law procgedings; exercise
jurisdiction .over a party unless he shall voluntarily appear, or is
" found within the jurisdiction of the court, so as to be served with
process. Such process cannot reach the party beyond the territorial
jurisdiction of the court. And besides, this is a personal. privilege
which may be waived by appearance, and if advantage is to be taken
of it, it must be by plea or some other mode at an early stage in the’
“cause. No such obJectlon appears to have been made to the juris-
(diction of-the court in the present case. There: was no want of
Jjurisdiction, then, as to the person; and as to the subject matter of
jurisdiction, it extends, according to the language of the act of con-
gress, to all cases in law and equity. This, of course, means cases
of judicial cognizance. That proceedings on an application to a court
of justice for a' mandamus, are judicial proceedings, cannot admit of
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a doubt; and that this is a case in law is equally clear. It is‘the ptro-
secution of a suit to enforce a right securéd by a special act of con-
gress, requiring of the postmaster general the performance of a
precise, definite, and specific act, plainly enjoined by the law. It
cannot be denied but that congress had the power to command that
act to be done; and the power to enforce the performance of the act
must rest somewhere, or it will present a case which has often been
said to involve a monstrous absurdity ina well organized govern-
‘ment, that there should be no remedy, although a'clear and unde-
niable right should be shown to exist. And if the remedy cannot
be applied by the circuit court of this district; it exists nowhere. But,
by the express terms of this act, the Jurlsdlctlon of this circuit court
extends to all cases in law, &e. No more general langunage could
have been used. An attempt at specification would have weakened
the force and extent of the general words—all cases. Here, then, is
the délegatioxl, to -this circuit court, of the whole judicial power in
this district, and in the very language of the constitution; which de-
clares that the judicial power shall extend to all cases in law and
equity arising under the laws of the United States, &c.; and supplies
what was said by this Court in the cases of M¢intire v. Wood, and
in M¢Cluny v. Silliman, to be wanting, viz: That the whole judicial
power had not been delegated to the circuit courts.in the states: and
which is expressed in the strong language of the Court, that the
idea never presented itself to any one that it was not within the
scope of the judicial powers of the United States, although not vested
by law in the courts of the general government.

And the power in the court below to exercise this jurisdiction, we
think, results irresistibly from the third section of the act of the 27th
of Febraary, 1801, which declares that the said court, and the judges
thereof, shall have all the powers by law vested in the circuit courts
and. the judges of the circnit courts of ‘the United States. The
question here is, what circuit courts arereferred to. By the act of

. the 13th of February, 1801, the circuit courts established under the
Judlcmry act of 1789 were abolished; and no other ecircuit courts
. were in existence except those estabhshed by the act of 13th Febru-
-ary, 1801. It was admitted by the attorney general, on the argument
that if the language of the law had- been, all the powers now vested
‘in the circuit courts, &c., reference would have been made to the
act of the 13th Febr._uary, 1801, and the courts therebyestablished.
‘We think that would not have varied the construction of . the act.
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The reference is to the powers by law vested in the circuit courts.
The questlon necessarily arises, what law? The question admits of
no other answer, than that it must be some existing law, by which

»powers wre vested; and not a law which had been repealed. "And
there was no other- law in force, vesting powers in circuit courts, ex-
cept the law of the 13th of February, 1801.. And the repeal of this
law, fifteen months afterwards, and after the court in this district
had been organized and gone into. operation, under -the act of £7th
of February, 1801, could not, in any manner, affect that law, any
further than was’ provxded by the repeaiing act. To.what law. was
‘the circuit court of this district to look for the powers vested in ‘the
circuit -courts 'of the United States, by which the eourt was .to be -
governed, during the time the act of> the 13th of February was in
force? Certainly to none other than ‘that act. - And whethér the .
time was longer or shorter before that law was repealed, could make
‘no difference. |

It was not an uncommon course 'of leglsla,tlon n the states, at an
early day, to adopt, by reference, British statutes: “and" this has been

_ the course of leglsla’clon by congrebs in many instances where state

‘ practlce and state process has been adopted. And such adoption has.
always been considered as referring to the law existing at the time:
of adoption; and no subsequent legislation has ever been supposed to
affect it. And such must necessarily be the effect and operation of
such adoption. No other rule would furnish any certainty as to
what was the law; and would be adopting prospectively, all changes

that might be made in the law. - And this has been the’ light in which

_this Court has-viewed such-legislation. In the case.of Cathcart v.
Robinson, 5 Peters; 280, the Court, in speaking of the adoption of
certain English statutes say: by adopting them, they become our

. own as entircly as-if they had been enacted by the legislature. We

‘are then to construe this third section of the act of 27th of February,

1801, as if the eleventh section of the act of 13th of February, 1801,
had been incorporated at full length; and by this section it is de-
clared, that the circuit courts shall have cognizance of all cases in
law or equity, arising under-the constitution and laws of the United

+ States, and treaties made, or which shall be made under their autho-
¥ity: which are the very words of the constitution, and which is, of
gourse, a delegation of the whole judicial power, in cases arising
under the constitution and laws, &c.; which meets and supplies the

precise want of delegation of power which plevented the exercise
Vor. XIL.—4 K
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of ]uusdxctlon in the cases of M¢Intire v. Wood, and M‘Cluny v.

Silliman; and must, on the principles which governed the decision
~of the Court in those cases, be sufficient, to vest the power in the
circuit court of this distriet:

The judgment of the.court below is accordingly affirmed with
costs, and the cause remanded for further procecdings.

My. Chief Justice TAnEY:-

As this case has attracted some share of the publi¢- attention, and -
a diversity of opinien exists on the bench ; it is proper that I should
state the grounds upon which I dissent from' the judgment pro-
nounced by the Court. There is no controversy about the facts;
and as they have been already sufﬁclently stated, I need not repeat
them.

Upon some , of the points much argued at the bar, there is no dif-
fererice of opinion in the Court. Indeed, I can hardly understand
how so many grave questions of constitutional power have been in-
troduced into the discussion of a case like this; and so earnestly
déhated on both sides. The office of postmaster general is not cre-
ated by the eonstitution; nor are its powers or duties marked out by
that instrument. The office was created by act of congress; and
" wherever congress ercates such an office as that of postmaster ge-
neral, by law, it may unquestionably, by law, limit its powers, and
regulate its proceedings; and may subject.it o any supervision. or
control, executive or judicial, which the wisdom of the legislature
may deem right. There can, therefore, be no question about the
constitutional powers of the executive or judiciary, in this case.
The controversy depends simply upon the construction of an act-of
congress. The circuit court for the Distriet of Columbia was orga-
nized by ihe act of February 27, 1801, which defines its powers 'and
_,jurisdictiori ; and if that law, by its true construction, confers upon
the court the power it has in this instance exercised, then the judg-
ment must be affirmed. :

There is another point on which there is no difference of opinion
in the Court. W.e all agree that by the act of July 2, 1856, it was
the duty of the postmaster general to credit Stockton and Stokes
with the amount awarded by the solicitor of the treasury;. that' no
discretionary power in relation to the award, was given to the post-
master. general; and .that the duty enjoined upon him was merely
ministerial. '
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These prineiples being agreed on, it follows, that this was a proper
cas¢ for a mandamus; provided congress have conferrcd on, the cir-
cuit court for the District of: Columbla, the prelogatlve, JUI‘ISdlCtIOn
and powers exercised by the court.of king’s bench, in England;
for Stockton and Stokes are entitled to have the credit entered in,
the manner directed by the act of congress, and they have no other
specific means' provided by law, for compelling the performance of
this duty. In such a case, the court of king’s bench, in England,
would undoubtedly issue the writ of ‘mandamus to such an officer,
commandihg. ‘him to enter the credit.” Have congress conferred
similar jurisdiction -and-powers upon the circuit court for this dis-
trict? This is the only question in the case. The majority of my
‘brethren think that this jurisdiction and power has been conferred;
and they have given their reasons for their opinion. I, with two of
my brethren, think otherwise; and with the utmost respect. for the
‘opinion of the majority of this Court, I proceed to show the’ grounds
on which I dissent from their judgmerit. ‘

It has been decided in this Court, that the circuit courts.of the
‘Umted States, out of this district, have not the power toissue the
writ of mandamus to an officer of the general government, com=
manding him to do a ministerial act. The question has been tiwice
- before the' Supreme Court; and upon both occasions was fully argued
.and deliberately considered. The first case was that of M¢Intyre y.
Wood, 7 Cra. h; 504, detided in 1813. It was again brought up
in 1821, in tue case of M‘Cluny v. Silliman, 6 Wheat. 598, when
the former decision was re-examined and affirmed. Ahd it is werthy
of remark, that although the decision. first mentioned was-made twen-
ty-five years ago, yet congress have not altered the law, or enlarged
‘the jurisdiction of the circuit courts in this respect; thereby show-
ing, that it has not been deemed advisable by the legislature, to con-
fer upon them the- jurisdietion over the officers of the general
government, which is claimed by the circuit- court for this district.
*As no reason of policy or public convenience can be assigned for
giving to the circuit court here a jurisdiction on_ this subject, which
has been denied to the other circuit courts;- those who maintain that
it has been given ought to show us words which distinctly giV'e it,

or from which it can plainly be inferréd. 'When-congress ihtended
to confer this jurisdiction on the Supreme Court, by the act of 1789,
ch. 20, they used language which nobody could misunderstand.. In
that law they declared that the Supreme Court shorld have power
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to 1ssue “writs of mandamus, in cases warranted by the principles
and usages of law to any courts appointed, or persons holding Oﬁice,
under the authority of the United States.”” Here are plain words.
Buat no such words. of grant are to be tound in the act.of February
- 27, 1801, which .established thé cireuit court of the District of Co-
lumbia, and defined its powers and jurisdiction. Indeed, those who
insist that the power is given, seem to have much difficulty in fixing
upon the particular ¢lauses-of the law which confers it. ‘Sometimes
it is said to be'derived from one section of the act; and then from
another. At one fime it is said to be found in the first section; at
another in the third section, and then in the fifth- section; and some-
times it is said-to be eqdally discoverable in all of them. The power .
is cértamfy no where given in direct and positive terms: -and the
difficulty in pointing out the particular clause from which the power
is plainly to be inferred, is strong proof: that congress never intend-
.ed to confer it. For if the legislature wished to vest this power
in the circuit court for this district, while they demed it to thecir-
cuit courts sitting in the states, we can hardly believe that dark and
amblguous language would have been selected to convey their mean-
ing; words would have been found in the law equally plaln ‘with
thase above quoted, which conferred the power on' the Supreme
Court.
But, let. us examune the sections which are supposed to give this
power to this circuit court. _
1st. It is said to be given by the first section. This section-de-
clares, that the laws of Maryiand, as they then existed, should be in
force in that part of the district ceded by Maryland; and the laws
of Virginia in that part of the district Geded by Virginia. By this
section, the common law in civil and erimin#l cases, as-it existed - in
Maryland at the date of this act of - congress, (February 27, 1801,)
beeame the law of the dlStI‘lCt -on the Maryland side of the Potomac;
and it is argued, that this circuit court, being a court of general juris-
diction .in eases at common law, and the highest court of original -
Jumsdlctlon in the district, theright to issue the writ of mandamus
is incident to’its common law powers, as a part of the laws of Mary-
Jand; . and distinguishes 11. in this respect from the circuit courts foi”
- the states.
The argument is founded in a mistake as to the nature and cha-
racter of ‘the writ of mandamus as known to the English law; and as
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used and practised in Maryland at the date of the act of congress in
question.
- The power to issue the writ of mandamus to an officer of the
government, commanding him to do a ministerial act, does not, by
the' common law of England, or by the laws of Maryland, ss they
existed at'the time of the cession, belong to any court whose juris-
diction was limited to a particular ‘section of country, and was not
coextensive with the sovereignty which éstablished the court. It
may, without doubt, ‘be conferred on such courts by statute, as was
done in Maryland, in 1806, after the cession of the distriet. . But,
by the pringiples of the common law and ‘the laws of Maryland, as
they existed at the time of the cession;. no court had a ught to issue
the prerogative writ of mandamus, unless it was a court in which the
judicial - sovereignty was supposed to.reside; and which exercised a
general superintendence over the inferior tribunals and persons
throughout the nation, or state. ‘
In England this writ can be issued by the king’s bench only. It
cannot be issued by the court of common pleas, or any other court
knewh to the English law, except the court of king’s bench. And
the peculiar character and constitution of that court, from'which it
derives this ‘high power, are so well-known and familiar to’every
lawyer, that it is scarcely necessary to cite authoritieson the subject
Its peculiar powers are clearly stated in 3 Black. Com. 42, in the
following words: « The Jurlsdlctlon of this court Is very high and
transcendant. - It keeps all inferior _]urlsdlctlons within the bounds of
their authority, and may either remove their proceedings to be de-"
termined here, or prohibit their progress below. - It superintends all
civil ‘corporations in the kingdom. It communds magistrates and
others to do what their duty requires .in every .case, where there is
no other specific remedy. It protects the liberty of the subject by
speedy and summary interposition,” &e. It is from this « high and
transcendan®”jurisdiction that the court of king’s bench derives the
power to issue the writ of mandamus, as appears from the ‘same
‘volume of Blackstone’s Commentaries, p. 110. “ The writ of man-
damus,” says the learned commentator, “is in general a command
issuing'in the king’s name from the court of king’s bench, and di-
rected to any person, corporatlon or inferior court of judicature,
within. the king’s dominions; requiring them to do some particilar
thing therein. specxﬁed which, appertams to their office and duty.
and which the court of kmg s bench has prevmusly determined, or
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at least supposes «to be consonant ‘fo right and justice. . It is a high
‘prerogative writ of 2 most extensively remedial nature.”” And Mr.
Justice Butler, in his introduction to the law relative to trials at nisi
prius, also places the right to issue this writ upon the peculiar and
high powers of the court of king’s bench. . In page 195, he says:
“The writ of mandamusis a prerogatlve writ 1ssu1ng out of the court
of king’s bench, (as that court has a general supermtendency over
all inferior jurisdictions and persons;) and is the proper remedy to
enforce obedience to acts of parliament, and to the king’s charter,
‘and in such a case is demandable of right.”” Indeed, in all of the
authorities it is uniformly called a “ prerogative writ,” in order to
distinguish it from the ordinary process which belongs to courts of
justice; and it was not originally considered as a judicial proceeding, -
but was exercised as a prerogative power. In the case of Audley v.
* Jay, Popham; 176, Doddridge, Justice, said: “ This court hath power
not only in Judxclal things, but-also in-some things which are extra-
judicial. The maior and comminalty of Coventry displaced one of
the aldermen and he was restored; and this. thing is peculiar to this
court, and is one of the flowers of it
These peculiar powers were. possessed by the court of king’s -
bench; because, the king originally sat there in person, and aided
in the adfministration of _]ustlee According to the thecry of the
English constitution, the king is the fountain of justice, and where
the laws did not afford a remedy and enable the individual to obtain-
his right, by the regular forms of judicial proceedmgs, the preroga-
_tive powers-of the sovereign were brought in aid of the ordmary
judicial powers'of the court, and the mandamus.was issued in his
name to enforce the execution of ‘the law. And dlthough the king
has long since ceased to sit there in- person, yet the sovefeign is still
there in construction of law so far as to enable the court to exercise
its prerogatwe ‘powers in his name; and hence its powers to issue
the writ of mandamus, the nature of which Justice Doddridge so for-
- cibly describes, by calling it extra-judicial, and one of the flowers of .
the king’s bench. It is, therefore, evident, that by the principles of
the common law, this power would not be incident to any court
which did not possess the general superintending power of the court
of king’s bench, in which the sovereignty might by éonstruction of
law be supposed to. sit; and to exert there its prerogatlive powers in
aid of the court, in order that a right might not be without a remedy.
The English common law was adopted in the colony of Maryland,



JANUARY TERM, 1838. 631

[Kendall v. The United States.]

and the courts of the province formed on the same principles. The
proprietary government established what was, called the provincial
court; in which it appears that, in imitation of what had been done
in England, the lord proprietary, in an early period of the colony,
sat in person.* This court possessed the same powers in the pro-
vince that belonged to the court of king’s bench in England. Its
Jurisdiction was co-extensive with the dominions of the lord pro-
prietary; and it exercised a general superintendence over all inferior
tribunals apd persons in the province; and consequently possessed
the exclusive power of issuing the writ of mandamus.

When the revolution of 1776 took place, the same system of ju-
risprudence was adopted ; and the fifty-sixth article of the constitu-
tion of Maryland provided, “that three persons of integrity and
sound judgment in the law, be appointed judges of the.court now
called the provincial' court, and that the same court be hereafter
called and known by the name of the general court.” No further
description' of the jurisdiction and powers of the general court is
given. . It, therefore, in the new order of:things, was clothed with
the same powers and jurisdiction that had belonged to the provincial
court before the revolution. In other words, the general éourt‘was,
in the state of Maryland precisely what the court of king’s bench
was in England. Afterwards, and before the cession of the District
of Columbia to the United States, county courts were established in
Maryland correspondmg in character with what are called circuit
courts in most of the states. These courts possessed general Juris-
diction, civil and criminal, in the respective counties, subject, how-
ever, to the superintending power of the general court; which exer-
_cised over them the same sort of jurisdiction. which the court of
king’s bench exercises over inferior tribunals. This was the system
of jurispruderice in Maryland, at the time when the act of cengress
‘adopted the laws of the state for the district; and. the power which
the Maryland courts then possessed, by virtue of those laws, in rela-
tion to the writ of mandamus, are set-forth ir the case of Runkle v.
VVmemlller, 4 Harris & M<Henry, 449. Chief Justice Chase, in de-
.hvermg the opinion of th¢ court in that case, after describing the
character-and principles of the writ of mandamius, says:—*“The court

o I derive my knowledge of the fact that the Lord. Propnetary sat in person ip the
provincial tourt, from a manuscript work of much value, by J. V. L. M‘Mahon,
esguire; whose History of Maryland, from its first Colonization to the Revolution, is
well known to the public.
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of kmO‘ s bench having a superintending power. over inferior courts of
1unsdlctxon may, and of right ought to interfere tosupply a remedy,
when the ordinary forms of procéeding are inadequate to the attain-
ment of justice in matters of public concern. 3 Bac. Abr. 529, 530.
The position that this Court is invested with similar powers, is gene-
rally admitted, and the decisions have -invariably conformed -to it:
from whence the inference is plainly deducible, that this court may,
and of right ought for the sake of justic‘e, to interpose in.a summary
way to supply a remedy, where, for the want of a specific one, there
would otherwise be a failure of justice.”” This case was decided in
1799, in the -gencral court; and it shows, most evidently, that the
power of issuing the writ of mandamus, was confined to that court,
and was derlvcd from its king’s bench powers of superintending in-
ferior courts and jurisdictions in the execution of the law; and that
this power was not possessed by any other court known-to the laws
of Maryland. - And so well and clearly was this understood to be
the law of the state, that when the general court was afterwards
abolished by an alteration in the constitution, and county courts es-
tablished as the highest courts of original jurisdiction, no one sup-
- posed that the prerogative powers of the general court were inciden-
tal to their general jurisdiction over cases at common law; and a
statute was passed in 1806, to confer this jurisdiction upon them.
This act declares,  that the county courts shall have, use, and exer-
cise, in their respective counties, all and singular the powers, autho-
rities, and jurisdictions which the general court, at the time of the
abolition thereof, might or could have exercised in cases of writs of
mandamus.”” The ‘adoption of the laws of Maryland, therefore,
does not give to the circuit court for the District of Columbia, the
power to isste the writ of mandamus, as an incident to its general
jurisdiction over ‘cases at common law. It has none of what Black-
stone calls the “high and transcendent” ]llI‘lSdlCth"l of the court of
kmg s bench in England, and of the general court in Maryland. It
is not superior to all the other courts of the United States of origi-
nal jurisdietion throughout the Union; it is not authorized to super-
intend them, and “ keep them within the bounds of their authority;”
it does not “superintend all civil incorporations’ established by the
United States; nor “ command magistrates,” and other officers of the
Unijted States in every quarter of ‘the country, “to do what their duty
requires in every case where there is no other specific remedy.” Its
jurisdiction is confined to the narrow limits of the district; and the
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jurisdiction which it derives from the adoption of the laws of Mary-
land, must he measured. by that of the county courts of the state,
which' the court for th]S district in every- respect resembles, Thesé

" courts had no power to issue the writ of mandamus at the time when
the laws of - Maryland were adopted by congress; and when the

"county courts afterwards became, by the abolition of the .general
court, the highest courts of original jurisdiction, still, by the laws of
that state, they could not issue this writ, until the power to do so was

- conferred on them by statute. As this act of assembly passed five
years after congress assumed jurisdiction over the district, it forms
no part of the laws adopted- by the act of congress. I cannot, there-
fore, see any ground whatever for deriving the authority to issue
this writ of mandamus from the first section of the act of congress,
adopting the laws of Maryland. as they then existed.

2. But it is insisted, that if the power to issue the writs of man-

- damus is not incidentally granted to this circuit ¢ourt by the first .
section of the act of February 27th, 1831, which adopts the laws of
Maryland, yet it is directly and positively given by the fifth sec-
tion, which declares that the court shall have cognizance of « all
cases in law and equity.”” It is said that a case proper for a manda-
mus is-a case at law; and. that the words ahovementioned, therefore,
authorize the. circuit court to take cognizance of it.

The cases of Wood v. M¢Intire, and M‘Cluny v. gllhman, herein-
before mentioned, appear to me to be decisive against this’ proposi-
tion. . These cases decided that the circuit courts out of this district;
have not the power now in question, .. It 18 true, that the eleventh
section of the act of 1789, ch. 20, which prescribes the jurisdiction
of the circuit courts out of this district, does not use the very. same
words that are used in the fifth section of the act now under consi-

“deration. The eleventh section of the act of 1789, declares that the
circuit courts shall have cognizance of “all suits of a eivil nature at

“common law, or in equity,” &c. But these words, “all suits of a
ciYil nature at.common law,”” mean the sume thing as the worts “all
cases at law,”” which are used,in the act of February 27th, 1801;
and Mr. Justice Story, in his Commentaries on the Counstitution, Abr.,
608, 609, in commenting on-the meaning of the words, “cases al
law and equity,”” as used in the constitution, says:—“A case, theny
in the sense of this clause of the ‘constitution, arises where some sub-
ject touching the constitution, laws, or treaties of the United States,”
is submitted to the courts hy a party who asserts his rights in the

Vou. XIL.—4 L
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form prescribed by.law. -In other words, a case, is a suit in-Jaw or
equity, instituted according to the regular course of judicial proceed-
mgs; and when it involves any question arising under the constitu-
tign, laws, or treaties of the United States, it is within the judicial
power confided to the Union.” Now, if a case at law means the
samie thing as a suit at law, and “the latter words do not give Jums-f
diction to the circuit courts out.of this dxstrlct to issue the writ of
mandamus to an officer of the general government, how can words,
which are admitted to mean the same thing, give the powér to the
circuit court within this district?  How can the cognizance of “cases
at law,”” in the act of. congress before us, be construed to confer this
Jurtsdictlon, when it has been settled by two decisions of this Coy’rt,
that words of the same meaning do-not give it to the other circuit
courts? \Ve cannot give this construction to the act of February
27th, 1801, without giving a judgment inconsistent with the deci-
sions of this Court in the two cases abovementioned; and 1 cannot
agree either to overrule these cases,. or to give a judgment inconsist-
ent,;with them., A

" ‘But it is-argued that if the 1st section of the dct of congress does-
not give the circuit court this jurisdiction, and if the 5th section’
does not give it, yet it may be derived from these two sections taken
together. The argument, I understand, is this: The geneTal court of
‘Maryland -possessed the power to issue the writ of mandamus in a
case of this description; and inagmuch as that court possessed this
power, the cages which authorized the parties to demand it were
“cases at law,”” by the laws of that state; and consequently, the juris-
dlctxon is conferred on the efreuit court in similar cases, by the adop-
tion of the laws of : Maryland in the first section, and the words in
the fifth; which give the: circuit court cogmzance of “cases at law.”

The fallacy of this argument consists in assuming that the general
court of Maryland had jurisdiction to issue the writ of mandamus,
because it was “a.case at law’’ whenever the party. took the proper
steps to show himself entitled toit. 'The reverse of this proposition
i8 the true ane. A ¥case at law,”” as I have already- shown, means.
the same thing as a “siit;”” and the general court had authority to
issue the writ of mandamus, not because the proceeding was a case
or suit at law, but because no case or suit at law would afford a reme-
dy to thé party, This is the basis upon:which rests the power. of the
court of king’s bench'in- England; and upon which rested the power
of the general court in Maryland before that court was abolished.
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These courts, by virtue-of their prerogative powers ititerposed “to
supply a remedy in' a summary way,”” ‘where no suit or. action
known to the.law:would afford one to the party for the wrong he'had
sustained, - It is not a suit in form or substance, and never has been
so considered in. England or-in-Maryland. For if it had been con-
sidered in Maryland“as a suit at law, Chief Justice Chase, in the case
of Runkgl v." Winemiller, herembefore referred to,. would hardly
have put his decision on the, prerogative powers of the general court
~in the manner hereinbefore stated, Since the statute of the 9th of
Anne, authorizing pleadings in procéedi"hgs by . mandamus, it -has
been held that such-a proceeding is in the nature of an action}'and
that a writ of error will lie upon the Judgment -of the court award-
ing a péremptory mandamus. But it never has been said in any
book of authority, that this prerogative process is “an action, or “a
© suit,”” or “a-case” at law; and never suggested, that any court. not
cclothed with the prerogative powers of the king’s bepch, could issue
the process, according to the principles.of the common law, unless
the power to do so had been conferred by statute.
- 4, But it is said that 'if the jurisdiction exercised in thlS ease by
' the circuit court for-the District of Columbia, cannot be mamtamed
upon any. of the grounds’ hereinbefore examined, it may yet be sup-
ported -on the 3d ‘section’ of the act, of February 27, 1801. . This
section, among other things, provides that this circuit “court and the
Judges thereof shall have all the powers by law vested in-the circuit
courts, and the judges of the circuit courts of the United States.””
And itis insisted that as the act of February 183, 1801, was at that-
time in force; the powers of this circuit court are fo be measured byv
that act, although it has since been repealed; that the circuit courts
established by the act of February 18th, 1801, did possess the power
“in question, and consequently that the circuit court for this district
now possesses it, and may lawfully exercise it.

. Thére are two answers to this argument, éither of which are, in my
Judgment, sufficient..

In the first place, there are no words in the act of February 27,
1801, which refer particularly to the powers given to the cireuit
courts by the act of February 13, 1801, as the rule by which the
powers of the circuit court for this district are to be measured. The

~obvious meaning of the words above quoted is, that the powers of
this eircuit court shall be regulated by the existing powers of the cir-
cuit courts as generally established, so that the powers of this cireuit
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court would be enlarged or diminished, from time to time, as con-
gress might enlarge or diminish the powers of the circuit.courts in
its general system. And when the' law of February 13, 1801, was
afterwards repealed, and the. act bf 1789 re-enacted, the powers of
this circuit court were regulated by the powers conferred on the eir-
cuit courts by the last mentioned law. . It was the intention of con-
gress to establish uniformity in this respect, and they have used lan-
guage which, in my opinion, makes that intention evident. The cit-
cuit court for this district cannot, therefore, refer for its “powers” to
‘the act of February 13, 1801, since that act has been repealed.

In the second place, if the powers of the circuit court for the Dis-
trict of Columbia are still to be regulated by the law which was re-
pealed as long ago as 1802; yet it will maké no difference in the re-
sult of the argument. “Much has been said about the meaning of the
‘words “powers’’ and “cognizance’ as used in these acts of congress.
"These words aré no doubt gei erally used in reference to courts of
justice, as meaning the same thing; and I have frequently so used
them i expressing my opinion in this case. But it is manifest that
they are not so used in the acts'of congress establishing the judicial
-gystem of the United States; and that the word powers is employed
to denote the process, the means, the modes of proceeding, which the
courts are authorized to use in ‘exercising their. jurisdiction in the
-cases specially ‘enumerated in the law as committed to their “cogni-
zance.”” . Thus in the act of 1789, ch. 20, the 11th seetion specifical-
1y enumerates the cases, or subject.matter of which the eircuit courts
shall have “cognizance;’” and subsequent sections under the name of
“powers” describe the procéss, the means which the courts may ‘ern-
ploy in exercising their- jurisdiction in the. cases specified. For ex-
"ample, section 14 gives them the “power” to issue the writs “ neces-

- sary for the exercise of their respective jurisdictions;”” and pames
partlcularly some of the writs which they shall have the.¢“power’ to
issue; section 15, gives them the « power’ to compel parties to pro-
duce their books, &c..; section 17, gives them the “power’? to grant
new trials, to'administer oaths, to punish contempts, and ta establish
rules of court. The same distinction between “powers” and juris-
diction or “cognizance” is preserved in the act of February 13,
1801, The 10th section of this act gives the circuit courts. thevehy

" established, all the “powers’ before vested in' the circuit courts of
the United States, unless where otherwise provided b) that law ; and”
.the next following section, (the 11th) enumerates speclﬁcally the
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cases or controversies of which they shall have “cognizance.” And
80 also in the act of February 27, 1801, establishing the circuit court
for this district, the same distinction is continued; and the 3d section
(the one now under consideration) givesthe court « all the powers by
law vested in the eircuit. courts;”” ‘while the &th section enumerates
partlcularly the matters and controversies of which it shall have
“cognizance;” that is to say, over wh1ch it shail exercise jurisdic-
tion, by the means and the “powers’ given to it for that purpose, by
this same act of congress. - With these several- ]aws before us, in
each of which the same: terms have evidently been always used-in the
same sense, it appears to me nnposs1ble to doubt the meaning which
congress intended to affix to them. If _they had used the word
“powers” and- the word “cognizzance,” as meaning the same thing;
would they, in the 10th section of the act of February. 13, 1801,
have given jurisdi¢tion in general térms under the name of “powers’
to the courts thereby established; and then have immediately follow-
ed it up with a specification of thé cases of which it should take
“cognizance:” and if such an unusual mode of legislation had been
adopted in this law from inadvertence or mistake, would it have been
adhered to and repeated in the act of February 27, 18017 It is
hardly respectful to the legislative body, for this Court to sayso. It
is clear that the word “ powers’ must have been constantly used in
these laws in the sense I have already stated; and. if the 3d section
of the last mentioned act is to be construed as referring particularly
to the act of February 18, 1801; it will not affect the present contro-
versy. ' For we find the “ powers’” of those circuit courts given by
the 10th section; and they are there given by referring as generally
to the “powers’ conferred on the circuit courts by precedmg laws;
so that after all we are still carried back to the act of 1789, in order
to learn the powers of the circuit courts established by the act of Feb-
ruary 13, 1801; and consequently we are also to learn from that law,
the ¢ powers’” of the circuit'court for this district. And upon turn-
ing to the act of 1789, we find there the power given to the Supreme
Court to issue the writ of thandamus “to persons holding office under
the authority of the United States;”” but we find no such power given
to the circuit courts. - On the contrary, it has been decided as herein-
before ‘stated, that under the act of 1789, they are not authorized
to issue the process in question. The 3d section of the act of Feb-
ruary 27, 1801, will not, therefore, sustain the jurisdiction exerrised
in this case by the eircuit court. ' ‘
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- But the prmclpal effort on-the ‘part of the relators, in this branch
of the argument, is to give.to this. third section such’a construction
as will confer on this eireuit court a Jlll‘lSleth’n coextensive with
that given to the circuit courts, by the eleventh section of the act of
Pebruary 13, 1801, .-In other words, they propose to. expound the -
agt of February 27th, as if this section of the act of February 13th
was ‘insertéd in it. ‘The eleventh section of the act referred to,
-enumerates and. specifies partlcularly the cases of which-the. circuit
qourts thereby established had “ cagnizance;” and the relators insist
“that jurisdiction in all the cases méntioned in that _seetion, is also’
conferred on the circuit court for this, district, by reason of the pro-
vision in the third section of the act of February 27th, above men-
tigned. And they contend that the aforesaid eléventh'section gave
to the circuit courts established by that law, jurisdiction to issue the
“writ in question ; and that the circuit -court for this district, there-
fore, possesses the same jurisdiction, even although it is not given .
by the fifth section of ‘the act establishing it. -The object of this
argument is to ‘extend the jurisdiction of this circuit court beyond
the limits: marked out for it by the fifth section of the act which
created it; pr0v1ded the eleventh section of the act of February
13th shall be construed to Kave given a. broader jurisdiction.

‘Now, it appears to me that, when we find ‘the eleventh section of
the act of February 13th enumerating and specifying the cases of
which the. circuit .courts out of this ‘district should have cogni-
zance’;”’ and the fifth section of the act of February 27th, enumerat-
ing and specifying the cases of which the cireuit court within-this
district should hdve « cognizance;”’ if there is found ‘o be any sub-
stantial difference in the Jurlsdlctnons thus specified and defined in’
these two laws; the Just and natural inference is, that the leglslature
intended that the jurisdiction of the courts should be different ; and.
that they did not intend to give to the circuit-court for this district
the same Jurlsdlctlon that had been given to-the others. This would
be the legitimate inference in comparing aty laws establishing dif-
ferent courts; and the conclusion is irresistible in this case, where
the- tWO laws were passed within a few days of each other, and both
must have been before the legislature at the same time. - 1t. WOuld
bie contrary to the soundest rules for the construction. of statutes, in
such a case, to enlarge the Jurxsdlctxon of this circuit court beyond

the limits of the fifth section, by resorting to such general words as
‘those contained in the third;. and to words, too, which much more:
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appropriately - apply to its process, to its modes of proceeding, and
to other ¢ powers” of the court; and which certam]y have no-neces-
sary connection' with the cases of which the court is authorized to
take ¢ cognizance.”
~ I.do not, however, mean to say, that the eleventh section of the
- aét of February 13th, conferred on the circuit courts'which it estab-
*lished, the power to issue the writ-of mandamus, in a case like the
present one. I think it did not; and that a careful analysis of its
- provisions ‘would show- that. it dld__noté ‘especially when taken in
connection with the provisions of the act of 1789, which had ex-
pressly conferred that power.on the Supreme Court. But it is un-
necessary to pursue. the argument on this point, because no ]ust rule
of construction can authorize us to engraft the provnslons of this
section upon the act of February 27th, so .as'to give to the circuit
court for the District of Columbia a wider jurisdiction than that’
contemplated by the. fifth section of -the last mentioned act.
- Upon a view of the whole case, therefore, I cannot find the power
whlch the circuit court has exercised . either in the first section, or
" the third section, or the fifth section; and it is difficult to ‘believe
that congress meant to have given this high prerogative power in
so many: places, and yet, in every one of them, have left it, at best,
so ambiguous and doubtful. And if we now sanction its exercise,
we shall give to the court, by remote inferences and implications, a
delicate and important power which I feel persuaded congress never
intended to entrust to its hands.
 Nordo I see any reason of policy that should induce this Court
to infer such an 1ntent10n on the part of the legislature, where the
words of the law evxdenl]y do not require it. . It must be admitted
“that congress have denied this power to the circuit courts out of
-this district. Why should it be denied to them, and yet be entrust-
ed to the -court within this district? There are officers of the ge-
neral government in all of the states,:who are required by the laws
of the United- States to do acts which are merely ministerial, and
in which the private rights of individuals are concerned. There
are collectors and other officers of the revenue, who are required to
do certain ministerial acts, in giving clearances to vessels, or in ad-
mlttlng them to entry or to registry. 'lhere are also registers and
receivers of the land offices, who are, in hke manner, required by
‘law to do mere ministerial acts, in which the private rights of indi-
viduals are involved. Is there any reason of policy. that should
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lead us to suppose that congress would deny the writ of mandamus
to those who have such rights in. the states, and give it to those who
have rights in ‘this distriet? There would be no, equal Justlce in

“such legislation; and no good reason of policy or convenience 'can

be assigned for such a distinctiom

~ The case of the Columbian Insurance Company. v. Wheelwright,
7 Wheat. 534, has been relied on ‘as sanctioning the exercise of the
jurisdiction in question; and it is said, that this Court, in deter-
mining that a writ of error-would lie from the decision of the eircuit
eaurt of this dlstrlct awardmg a peremptory mandamus, haye’ im-
pliedly decided that the circuit court had Jurlsdlctxon to issue the
process. 1 confess T cannot see the force of this argument.. The
8th section of thé act of February 27, 1801, provides, « that any
final judgment, order, or decree, in. said circuit court, wherein the
matter in dispute, exclusive of costs, shall exceed the "value of one
hundred dollars, may be re-examined, and reversed or affirmed, in
the Supreme Court of the United State%, by writ of error or appeal
which shall be prosecuted in the same manner, under the same regu-
lations, and the same proceedings shall be had therein as is or shall
be provided in the case of writs of error, or judgments,.or appeals,
upon orders or decrees rendered in the circuit court of the United
States.” Now the order for a peremptory mandamus in the case
cited, as well as in the one now before the Court, was certainly “a
final judgment” of the circuit court. It decided that they had juris-
diction to issue the mandamus, and that the case before, thein was a

* proper one for the éxercise of this jurisdiction. - Being the ¢ final

judgment” of the ‘circuit court, it was liable to be re-examined in this
Court by writ of érror; and to be reversed, if upon such re-examina-

tion, it was found that: the circuit court had committed an error; '
either in assuming a jurisdiction ‘which did not belong to it, or.by,
mxstakmg the rights of the parties, if it had-jurisdiction to issue the
mandamus.  In the case of Custis v. The Georgetown and Alexan-
dria Turnpike Company, 6 Cranch, 233, the Supreme Court sus-

" tained the writ of error, and reveised the Judgment of the’ circuit

- court.of this district, quabhmg an inquisition returned to the clerk;
“and this was dore upon the ground that the circuit court had exer-

cised a Junsdlctlon which "did not belong to it. There are a multi-
tude of cases where this Court have entertained a writ of error for
the purpose of reversing the judgment of the court below, upon the
ground that the circuit coutt had not jurisdiction of the case, for the
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-want of the proper averments in relation to the c1t1zenslup of ‘the

partxes
It is- certalnly elror in a circuit court to assume 2 Jurlsdlctlon

whlch has not, been conferred on it by ]aw "And it, 'would seem te -

bea strange hmntatlon on the appellate, powers of this Conrt, if it
were réstrained from correcting the Judgment ofa c(rmnt court when

it commlttcd this error. If such were the case, theman error com- '
‘mitted by .a ‘cireuit court in relation to the legal rlghts ‘of the portiey”
before it, could not.be exammed into and corrected in this Court; if it

happened to be associated with the additional error of. havmg assumed:
‘a jurisdiction which the Jaw had not gwen Such 1 think, cannot

be the legitimate construction of the section above quotéd. And if

‘the CII‘CUI’[ court mistakes its Jurlsdlctlon, either in respect ‘to the

persons, or the subject matter, or the process, or the' modé of pro--

ceeding; the mistake may be corrected here by a writ of error from
its ﬁnalJudgment or by appeal in cases of equlty or admiralty juris-
diction. And whether the final judgment is pronounced in a, sum-
mary or other proceedmtr if it be in a case in which the circuit court
‘’had not jur lSdlCthl’l, its judgmcn’c may be re-examined here, and the;

error corrected by this:Court. The degision of this Court, theres

fore, in -the case of The Columbian Insutance Company. v, Wheel-
wrlght that & writ of error would " lie from the _]udgment of ‘the
cireuit ‘court of- the District of Columbia, awarding a per emptory

mandamus, is by no means a decmon ‘that the court below had juris- ;

diction to issue it.

In ﬁne, every view which I have been able to take cf this subject,
leads ‘me to conclude that the circuit court had not the power to
issue & writ of mandamus in the case before us. And, although I
‘am ready to acknowledge the respect and confidence w hich is justly

" due to the decision of the majority of this Court; and am fully sen-
sible of the learning and force with which their Judgment is sustained
by the learned judge who delivered the opinion of the Court, I must
yet, for the reasons above stated, dissent from it. I think that' the
circuit court had not by law, the right to issue this mandamus; and
that the _]udgment they have given ought to be reversed,

Mr. Justice BARBOUR:.
In this case, I have no doubt but that congress ‘have thc constitu-
ional power to. give to the federal judiciary, including the' circuit”

ourt of this distriet, authorlty to 1ssue the writ of mandamus to the
Vor. XIL —-4 M
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postmaster genera] to compel him to perform any ministerial “duty
devolved on him by law.

I have no doubt, that the act whieh in_this. case was required to
‘be done by the postmaster general, is such an one as might properly -
be enforced by the writ of mandamus; if the circuit court of this dis-
trict had authority by law to issue it.-

But the question is, whether that court is invested with this autho-
rity by law? 1 am of opinion. that it is not; and T will state the:
reasons which. have brought me to that conclusion.

It was decided by this Court, in the case of M<Intire v. Wood, 7
Cranch 504, upon a certificate of division from the cireuit court of
Ohio; that that court did mot possess the power to issue a writ of
mandamusv to the registér of a land office, commanding him to-issue
a final certificate of purchase to the plaintiff, for certain lands in the
state of Ohio. _

"The. principle of this case was approved, and the same’ point af-
firmed, in the case of M‘Cluny v. Silliman, 6 Wheat. 598.

In the views, then, which I am about to present, I shall- set out.
with the adjudged and admitted proposition, that no other circuit
courts of the United States have power to- issue the writ of man-
damus. . And then the whole questionis resolved into the single in-
quiry, whether the circuit court of this district has power to do that
which all .admit the other circuit courts of t}}e United States have .
not the power to do? It has been earnestly maintained at the bar,
that it has; because, it is said, that it - has by law a larger scope:of
jurisdiction.

To -brirg this proposmon to the test of a close scrutiny, let us
compare ' the precise terms in which the jurisdiction of the circuit
courts of the United States is granted by the judiciary act of 1789,
with those which are used in the grant of jurisdiction to the’circuit
court of this district, by the act of the 27th February, 1801.

" The eleventh section of the Judlclary act of 1789, 50 far as'it re-
spects this question, is in these words: «'That the circhit courts
shall have Original cognizaric concurreht‘with the courts. of the -
several states, of all suits of a ciwil nature, at common law er in
equity, where the matter in dispute-exceeds five hundred dollars; and
the United States are ‘plaintiffs or petitioners, or an alicn is a party,
or the suit is between a citizen of the state where the suit is brought,
ahd a citizen of another state.”

The- fifth section of the act of dhe 27th-February, 1801, giving,



JANUARY TERM, 1838. 643

[Kendall v. The United States. 1

_]urlsdlctlon to the circuit court of this district, so far as respeets this’
question, is in these words: ¢ That said court shall have cogaizance
of all cases in law and equity, between parties, both or. either of
which shall be resident, or shall be found within the said district;
and also of all actions or suits of a civil nature, at .common law or
in equlty, in which the United States shall be plaintifis er com-
plainants.”’

Having placed these two sectlons in Juxtapomtion, for-the purpose
of comparing them together, I will'how proceed to examine the par-
ticulars, in which it has been attempted to be maintained, that the
grant . of jurisdiction to the- circuit court of this district, is more
extensive than that to the other circuit courts of the United States,, -
80 as to enable it to reach this case, which lt is admitted the others'
cannot do. -

In the first place, we have been told, that in the grant of jurisdic-
tion to the other circuit courts, by the eleventh section of the’ judi- -
ciary act. of 1789, the words ® concurrent with the courts of the .
several states,” are found; whigh words are not contained in- the
fifth section of the act of the 27th February, 1801, giving JurlSdlc-‘
tion .to the circuit ‘court of this district. It is argued, that these -
words are restrictive in their operation, and limit the jurisdiction of
thase courts to those cases only, of which the state courts could take
cognizance, at the time the judiciary act of 1789 was passed. That

 ag the ordinary jurisdiction of the sfate courts did not then extend
to cases arising under the constitution and laws of the United States,
‘therefore the jurisdiction of the circuit courts, given By the eleventh

“Section of that act, did not extend to those cases; because it was de- :
_clured to be coneurrent, and consequently only coextensive.

- This position is, in my estimation, wholly indefensible. I think-
it a proposition capable of the clearest proof, that the insertion of
the words “ concurrent with the courts of the several states,”. was
‘not intended to produce, and does not produce, any limitation or re-
striction whatsgever, upon’ the lumsdxctxon of the cxrcu1t courts of
the United States. ‘

No such consequence could follow, for thls obvious reason, that
the state courts could themselves rightfully take cognizance of any
question whatever which arose in a-case before them, whether grow-
ifg out of the constitution, laws, and treaties of the United States;
or, as is said in the eighty-second number of the Federalist, arising
under.the laws of J apan. The prmc1ple is, as laid down in the hum-
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bet of the Federahst, just referred to— That the JUdlClaI’Y power -
of every governiment looks beyond ‘its own local or manicipal laws,
and-in civil cases.lays hold of all subjects of litigation, between par-
ties within its. jurisdiction, though the causes of dispute aré relative
to the laws of the most distant part of ‘the’ globe ? In conformxty
with this pxlnmple, it 1s said by this Court, 1 Wheaton, 340, speak-
ing of the’state: courts: . From‘the very - ‘nature of their: Judrcxal
duties, tLley would be called upon to pronounce the law applicable to
the casé in Judwment They were not to decide nerely according - -

" to the laws or constitution: of “the state, but according to the consti-
tution, laws, ‘and. treaties of -the United States, the ‘supreme law- of
the land.” ‘And in the same case, after putting. cases illustrative of
the proposmon, arid a‘ course of reasoning uponthem, they conclude

. by saying, it must the1efore be conceded, that-the constitution net
only. con’oemplated but meant to: provide for cases within the scope -
of the judicial:power of the United States, which might yét dépend
before state tribunals. It was foreseen that in"the exercise of théir
ordmary Jurlsdlctlon, state courts would incidentally take cogmzance
of cases arising under the constltutlon, the laws,sand ‘treaties of . the
United States”” ’ -

From these quotations, it'is apparent, that no restriction can have.
been imposed upon the Jurlsdlctlon of the circuit, courts” of the
United States by words which  make it concurrent with that of the .
courts of the statés; when it is admitted, that there is no question
which ean arise  before “them, in’a civil case, which they are' not
scompetent and ‘indeed bound to decide; accordmcr to the Taws- appli-
cable to the question; whether they: be, the -constitution, laws and
treaties of the United States, the laws. of - J: apar, or. any other forexgn
country on the face. of the earth.

- The same number of 'the Federalist already referred to, furmshes
the obvious reason wby these words were inserted. It is there said,,
thit amongst other questlons which had- arisen in relation to the .
-constitution, one was whether the Jjurisdiction of the federal courts
was to be exclusive; or whether .the state éourts'would possess a:
concprrent Jurlsdxctlon° The authox; reasons upon the- subject;
quotes the terms in which the Judlcxal power of ‘the United States
is vested by the constitutipn; states that these terms; might be con-
strued ‘as importing one or the other of -two different sxgmﬂcatxons,
and then concludes thus: '« The first excludes, the last admits, the
concurrent jurisdiction of the. state tribunals, and ag the first would"
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‘amount to an anenation of state: power, by implication, the- last ap-

pears-to me the most defenSLble construction.”: ‘The: reason, then,

:why these words were inserted in'the eleventh section of the judi-
ciary act; was to.remove theé-doubt here, expressed to. obVIate all

“difficylty upon the question whether the: grant of. judicial’ power to
the federal courts, without saying more, might not possxbly be c¢on-

- strited to exclude the Jurxsdlctxdn of the state courts: Tts sole-object
Wwas, ‘as.is. sometimes said inthe law books, to exclude g conclusion.

Congress canmot,-indeed; ‘confer: jurisdiétian: upon. any coutts bit
such as exist: under the constitution and laws of the United States, as
i$ said in Houston v. MOOI‘e, 5 Wheat. 27; -although it is said in the
same case, the state courts may exercise jurisdiction on -case§ autho--
rized- by ‘the laws. of ‘the:state; and' not prohlblted by the-exclusive
Jurxsdwtmn -of .the federal courts, Thit;- however; is not because

“they have had, or can. have any’ portlon of ‘the judicial power of the
United States, as such; ‘imparted to them; but: because; by reasqn of
their otiginal, rightful Judlclal power, as-state courts, they arg-com-
‘petent to- decide: 4ll questions growing outof all laws which arise
“before them:-and accdrdmgly, ‘thie framers of the Judlclary act, pro-
ceeding: on the. idea that.questions -arising -under the cotistitution,
laws:and treaties of thie: United States, might and would be present-
ed ‘and- decided in;the state courts, inserted. the 25 th section; by
“which those dases, under cerfain circumstances, might be brought
by writ of error; or appeal to. this Court,

The difference:in the ‘phraseclogy of: the-two sections has been
adverted to. It has. been said that-the words in the 11th' sectlon of
the j'udip’iar’y act of 1789, are all sdits of ‘a ¢ivil nature, at,common
law, or in: equlty, and those in the 5th section of the act.of: 1801, .
glvmg ]umschctlon to the: cirguit court of this distriet, are % all ‘nses
inlawand equity.” Now, it s impossible to maintain that there
is-any- difference-in Jegal effest between these two modes-of expres-
- ion. © What 52 case in law or equity? I’ give -the answer in the
-1anguage of ‘the late Chief ‘Justice of this.Court: *% To come within
-this deseription, a question must assume a legal form, for forensic
Iitigation, and 'jﬁdici‘al-‘déci'sion.”' ~And what is a suit? I -give the
‘gnswer also. in the language of the late-Chief Justize, who, in 2d
Peters, 464, says, in déliVei'ing the opinion of the Court, “if a right
is htigated ‘hetween parties in a court of justice, the proceeding by

. which:the dceision of the court is sought, is a suit.”” 1t is then un-
questxonably true, that the .court .which: has jurisdiction over all
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suits in law and equity; has as much. Judicial- power by those terms,
-as a court has by the;terms, all cases in law: and -equity. The only .
difference between the.two. sectiens under consxderatlon, in'relation
to the question before us, consists in*the-two:limjtations contained
in the 11th seéction of the judiciary act; thie ene as to:the charac_ter
of the parties, the other | as to the value of the matter in dispute.
When, therefore, weé suppose. a cise in’ “which the~ plamtlﬁ" and
defendant are cltxzerrs of different states; (the one bexng a citizen of
“the state.where the suit is brought,) and in which 'the.value of the
-matter in dlspute is five hundred dollars; with these’ parties, and a
: sub_]ect matter of thxs value, all the cireuit courts of the United: States
can take: cognizance of it; Whether 1t shall. have ‘arisen under ithe’
cornistitution, laws or treatles of the United States, the: laws. of a -
state, or .of any foreign, country, havmg apphca’uon fo. the - case '
Whenever, therefore, it is said that" those courts. cahnot ‘take.cogni- -
zance of cases.in law and equity arlsmg under-the consututlon, laws
or treaties of ‘the United States, it.is only. meant to, say that they -
cannot do it on ‘account of the character of the questions to be de-. .
cided, unless the parties and the value of the sibject matter come -
within’ the descmptlon .of the-11th section; but when “they - do,
there cannot be a possible doubt, . . And this will explain the case of
a patentee of an invention, referfed to in the argument; to whom a
right to institute a:suit in the circuit courts, has besn. given by spe-
cial ]egxslatlon The only.effect-of that is, that such. a. patentee can
sue in- the ‘circuit courts, -on- account’ of the: character of ‘the case,
without regard to the - character of the ‘party; as to! citizenship, or
the value of the matter in -dispute; whereas,- without such- special ’
legislation, he eould have sued i in the circuit courts, if his character-
- ay a party, and the value of the matter in. dlSpute, had brought higs
cade within the description of the 11th section of the judiciary act. .
In the case of M‘Cluny v: Silliman, however, this difficulty did not
exist; for it is-distinctly stated in that case, page 601, that the parties
to that controversy . were competent to sue under the 11th section, -
~being citizens of different states; and yet . this Court refers to and.
adopts the response which they had glven to the question stated i in
McIntire v. Wood; which. answer. was 'in these words: “that the
cireuit court did- not .possess ‘the power to issue the mandamus
moved for.”” _ ‘
It has been attempted to be maintained in the argument, that the
cirepit court of this district has a more extensive jurisdiction- than-
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the other circuit courts of the United States, by the following course
of reasoning: We nave been referred to the third :section of the
act-of the 27th of February, 1801, establishing the dcircuit court of
this district, which section is in these wordd:—*'The said court; and
the judges thereof, shall have all the powers by law vested in the
eircuit courts, and the Judges of the eircuit courts of the United
States.”” It is then assumed in the argument, that'the powers of the

court, and its Jurlsdlctlon, are the same’thing; itis also assumed, that

the third section has reference not to-the powers of the circuit courts
of the United States, and their Judges, as they shall be from time to
time modified by legislation, but to those which wére established by
the act of the 13th February, 1801, entitled “an act to provide for the-
.more convenient -organization of the eourts of the United States;”
which, though since repealed, was passed fourteen days before the
act establishing the circuit court of. this districty and was in foree at
the date of the passage of this latter act.

We are then referred to the eleventh: section-of the.act of the 13th
of February,-1801, by which jurisdiction’ is given to the eirguit
courts thereby established, over “all cases.inlaw or equity, irising
inder. the constitution and.laws of the United States, and treaties
made, or which shall be made under their authority.”

Even conceding, for the present, all these ‘asstmptions in. favour
-of the argument, it wholly fails to sustain the position contended
for. To :prove this, I need only refer to my previous reasoning in
this case; by which'l have shown, that.under the eleventh section of
the judiéiary act of 1789, the circuit: courts had as ample jurisdiction
in-all cases arising under the. constitution; laws and treaties of the

- United States, as is given them by ‘the section now under considera-
~“tions subject only to the two- limitations as to parties, and value of
the ‘matter in-dispute. So’ that beyond all question, the-only differ-
ence is, that by the section now under consideration, the -circuit
“courts could take cognizance on account of the character of the case,
no matter who were the parties, or what, the value in dispute; where-
a3, by the eleventh section of the judiciary act, they could take cog-
nizance of the sapme questions, provided the parties were, for example,
citizens of different states, and the matter in dispute was of the value
of five hundred dollars. And. yet, as I have already stated, m
M¢Cluny v. Silliman, in which the parties corresponded te the re-
quirements of the law, and there was no queéstion raised as to the
value of the matter in dispute, this Court reaffirmed the proposition,
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that the circuit couris of the United States did not possess ‘the power
to issue the writ of mandamus. - But let us brleﬂy examine one of the,
‘assumptions which I have, argumenti gratia, conceded, for the purpose
of giving the fullest force to the,argument founded on it; I mean that
which takes for granted, that the powers and the jurisdiction of the
courf are the same thmg *1 say nothing of the other assumption,
simply - because it is. wholly immaterial to. the view which I take.
Are the powers and jurisdiction of the court equwalent’ - Whatever
may he the meaning of these terms in the abstract, they are clearly
used as.of essentlally dlﬂ’erent import in- the .acts"of dongress; ‘and
-thls difference will, in my opinijon, go. far to. show tlie -error in the
conclusions drawn from_the.assumption, that they are of equalent
‘import. There ‘are several reasons which conclusxvely prove ‘that
they were used i in dxﬁ'erent senses by cotigress. -In the. first place,
as well‘in the act of 1789, estabhshmov ‘the cireyit courts of the United
States, and the act of the 13th February, 1801; reorganizing them,
as in the act of the 27th February, 1801, esta,bhshlng ‘the circuit
court of this dlstrlct, the jurisdiction of the court is defined in one-
~ section, and its. poWers are declared in another. Now, it is. an ob-
vious remark, that. if powers and jurisdiction were considered as
equivalent, here was mere. useless tautology.- For, upon this hypo-
_thesis, the grant of powers carried with- it, jurisdictions and, e con-
verso, the grant of jurisdiction carried with it powers,

In the next place, we not only- find that in some sections the terim |
cogmzance, or jurisdiction, (which are synonymous,) is used, whilst
in others, the term power is made use of; but'in .the very same sec-
tion, that is, the thirtcet:th; in relation to . the Supreme Court, both

terms are used: thus;—“ The Supreme Court shall have exclusive ju-
* risdiction. of all controversies of a civil nature, where a state is a
' patty, except,”’ &ec:; and in the same section, “and shall have power,
.to issue writs: of prohibition to the district courts.” &.

Again:. The act.of 1789, after deﬁmng the jurisdiction of the dif-
ferent courtsin different sections, viz., that of the district courts in
the ninth, that of the circuit court-in the eleventh, and that of the
Supreme Court in the thirteenth, together with the power. to issue
writs of prohibition and mandamus; proceeds in subsequent sectiops
to give certain powers to all the courts of the United States. Thus,
in the fourteenth, to issue writs. of scire facias, habeas corpus, &c.;
in the fifteenth, to require the production of books and writings; in
the 17th, to grant new trials, to administer oaths, punish -contempts,
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- &c. ]t is thus apparent, that congress used the terms jurisdiction,
and powers, as being of different.import. The sections giving juris-
diction, describe’ the subject matter; and the parties of which the
courts may take cognizance; the sections giving powers, import au-
thority to issue certain writs, and do certain acts incidentally becom-
ing necessary in, and being auxiliary to, the exercise of their juris-
diction, In regard to all the powers in the fiffeenth and seventeenth
sections, this is apparent beyond all doubt, as every power given in
- both those sections, necessarily presupposes that it is to be exercised
"in a suit actuully before them, except the last in the seventeenth sec-
tion, and that is clearly an incidental one, it being a power “to make
and establish all necessary rules for the orderly conducting business
in the said courts,”” &c. And this brings me directly to the four-
- téenth section, under which-it was contended, in the case of M¢Cluny
v. Silliman, that the circuit courts could issue writs of mandamus.
That section is in these words:— That all the beforementioned.
courts of the United States shall have power to issue writs of scire
facias, habeas corpus, and all other writs not specially provided for-
by statute, which may be necessary for the exercise of their respec«
tive jurisdictions, and agreeable to the principles and usages of law.”
As' the writ of mandamus is not specially prov1ded for by law, ex-
‘cept in the case of the Supreme Court; it is obvious, that to enable
any circuit court to issue it, it must be shown to be necessary to the
exercise of its jurisdiction. It is argued here, as it was in the case
+of M¢Cluny v. Silliman, that a mandamus is proper, where there is
no other specific legal remedy; -and .that therefore, in such a case, it
-1s necessary to the exercise of the jurisdiction of the court, and so
within the words of the statute. But what was the answer of the
Court in that case? A'mongst other things, they said:— It cannot
be denied, that the exercise of this power is necessary to the exer-
cise of Jjurisdiction in' the court below. But why is it necessary?
Not: because that court possesses: jurisdiction, but bécause it docs nof
‘possess it.”” Again they said:—%The fourteenth ‘section of the act
under consideration, could only have been intended to vest the
power now contended for, in cases where the jurisdiction already
~ exists; and not where it-is to bé courted, or acquired by means of the
writ proposed to be sued out. Such was the case br ought up from
Louisiana, in whjch the judge refused to proceed to judgment, by
which act the plaintifl’ must have lost his remedy below, and this
Court have been deprived of its appellate confrol over the question
Vou. XIl.—4 N
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of mght »7  Ags this answer was considered conclusive in .thé case
referred to, it would be sufficient for me to sfop here, with giving
the same answer. - But let us pursue the subject a little further.
The proposmon which I maintain is, that this section did not, con-
template any original writ, but only those which are incidental and
auxiliary. That it did riot contemplate any writ as orlgmal Pprocess,
is apparent from’ this consideration;" that by an act passed at the same
session, and within five days thereafter, entitled an act to regulate.
processes in the eourts of the United States, the forms of writs and
execu'uons, except their style and modes of process then used in the
supreme courts of the states; were adopted.

Bat it seems to me, that there is an argument to be derived. from
thé nature and character of the writ of mandamus, and’ the leglsla-
tion of congress in relation to it, which i is, of itself, decisive against
the power ot the circuit court to issue it. It is declared by-all the
English autherities, from which'in general our. legal principlss are
drawn, to be a high prerogative writ, Accordingly, it issues.in
‘England only from the king’s bench, in which the king did former-
ly actually sit in person;. and in which, in. coptemplation of law, by
‘his judges, he is still supposed to sit. It never issues; but to com-~
mand the. performarce of some public duty. Upon this principle,
5 Barn. & Ald. 899, the court of king’s bench refused -a mandamus
to a private trading corporation, to- permit a transfer of stock to be
made in their books; declaring that it was confined to cases of'a pub-
lic nature, and that although the' company was incorporated by a
royal charter, it was a mere private partnership. Upon the same
principle, I believe that it may be affirmed, without exception, unless’
‘where a statutory provision has been made, that in every state.of the
Union, where the common law prevails, this writ issues only from
‘the court possessing the highest original ‘common law jurisdiction.
‘The congress of the United States adopted’ the same ‘principle, and
by the thirteenth section of the judiciary act of 1789, gave to the
Supreme Court of the United States, power in express terms, to issue
writs of mandamus, “ in cases warranted by the principles and usages
of law, to any courts appointed, or persons holding office under the
authority of the United States,” thus covering the whole ground of
this hlgh prerogative writ. If then, there ever were a case in which
the maxim that expressio unius, est exclusio alterius, applied, this
seems to me to be emphatically that case. Itis of the nature of the
writ, to be issued by the highest court of the government; the Su-
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preme, Court s the highest; and accordmgly, to that Cairt, the power
to issue it is glven. .. It is given'in express words to that Court, and
is not ‘given in terms to any other court. It is given ‘~ that Court
in express terms, in the thirteenth ‘section; and although not given
in terms in the fourteenth section, immediately following, the power
to issue it is attempted to be derived, by 1mp11cat10n, from that sec-
tion:. And last, but not least; where it is given, it is sub_]ect to- no-
limitation, but that it is to issue “in cages. warranted by the " princi-
ples and usages of law,”” and may be issued to any courts appointed
‘by, ‘or persons-holding office under the authority of the United.
States :”” Whereas, in the fourteenth section, all the: courts of the
'Umted States are empowered to issue certain writs, nammg them,
and then others, not naming them; and not mentioning the writ of
‘mandamus, which may be necessaty for the exercise of their respec-
tive jurisdictions. Nor is the force of this-argument at; all 'weaken-
ced by the circumstanee that this Court, in the case of Marbury v.
Madison, 1 Cranch, 187, declared that part of the judiciary act, which '
empowered the Supreme Court to issue the writ of mandamus te be
unconstitutional, so far as it operated as an- act of original jurisdic-
_tion. - Becausé this case was decided nearly fourteen years after the
law wis "passed, and we must construe the act as if it were all con-
stitutional, because congress certainly so consxdered it; and we are
now inquiring into -what was their intention, in its various provi-
sions, which can only be known ‘by construmg the act as a whole,
“embracing its several parts, of which the power in question was one.’
But if the other circuit courts of the United States under the powers-
given to them, cannot, as has been decided by this Court, issue the,
writ of mandamus, then the. circuit court of this district cannot do
it, under the powers: given to it, because its powers are the same
with those of the others. For, by the third section of the act esta-
blishing it, it and-its judges, are declaréd to have all the powers by
law-vested in the circuit courts, and the Judges of the circuit courts
of ‘the United States; and even supposing that to referto the powers
of the circuit courts, as orgamzed by the act of 1801, that does not
" vary them; because, by the tenth section of that act, those courts are
invested with all the powers heretofore granted by law to the circuit
courts of the United States; that is, those by the Judlclary act, iin-
less where otherwise provxded by that act; and there is no pretence,
that thereis any power given in that act, whlch affects this question.
‘If then, the jurisdiction and the powers of the circuit court of” this
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-district are the 'same with the _]unsdlctlon and. powers of the\other
cireuit courts of the United States; and if, as has been solemnly de-
cided by this Court, that jurisdiction and those powers do not autho-
rize the other circuit courts to issue the writ of mandamus, it would
seem to follow, as an .inevitable consequence, that neither can the
eircuit court of this district issue that writ. .

~ Finally, it was argued, that if all the other sources of power fail--
ed, there i a sufficient one to be found in that section of the act’of
1801, estabhshlng the circuit court of this district,- by which it'is
enacted, that the laws of Maryland as they now exist, shall be, and-
continue in force in that part of the district which was ceded by
that state to the United States, &c.. The- argument founded upon
this section, is in substance this: The laws of Maryland are de-.
clared to be in force in this -part of the district; the common law of
England constitutes a part of those laws; by the common law, in
such a case as this, a writ of mandamus would lie: therefore, the cir-
cuit court of this district can issue 2 mandamus in this case. This
- part of the argument proceeds upon the principle, that the adoption.
of the common law; per se, authorizes the issying of the writ. But,
it must be remembered, that the adoption of the common law here,
" cannot give any greater power, than the same common law would
nge to the courts of Maryland, from which state it is adopted. Now,
in M¢Cluny v. Silliman, it was decided, that a state court could not
issug'a mandamus.to an officer of the United States; consequently,‘
it follows, that no court in Maryland could have issued the writ in
this case: and yet, the argument which I am now considering; seeks
to maintain the position, that whilst it is conceded that a Maryland
court, with the ¢common law in full force there, could not have issued
this writ, the circuit court of this district has the authority to do so,
by reason of the adoption of that very law which would not glve
.the authority to do if there. :

Tt does seem to me, that to state this proposition is to refiite it.
The object of this provision appears:to me to have been, plainly
this: That the citizens of that part of this district, which formerly
belpnged to NIary]an&, should, notwithstanding the cession, continue
to enjoy the benefit of the same laws to which they had been accus-
tomed; and that, in the administration of justice in their courts,
ther should be the same rules of decision: thus placing the citizens
of this district substantially in the same situation in this respect, as
the citizens of the several states; with this difference only: that,
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~w}ulst - the‘ states there'are federal and state courts, in the one or
the other of which justice is administered, accordmg to the character
- of the parties, and other’ clrcumstances, in this district, by its
Judicial organization, the same justice whxch in the states-is admi-
nistered by the two classes of courts, is here dlSpensed by the instru- -
mentahty of one court, viz: the circuit court of this district. But
_that, as in‘the states, the. federal ‘circuit court cannot issue the writ
of mandamus, because the JurlSdlctIOIl and powers given to them by
- congress do' not authorize it; so. here, the circuit court of this dis- -
trict cannot issue it, by virtue of the ‘jurisdiction and powers given
‘to it by congress; (exclusively of the adoption of the laws of Mary-
land; ;) because, exclusively of those laws, its jurisdiction and powers,
‘as I think I have shown, are neither miore nor less, in reference to
this subject, than those of the other circuit courts of ‘the United
.States. And asin the states, the state courts cannot issue it, although
the common law is in force there; so the circuit court of this dis-
trict cannot issue it, although the common law, by the adoption of .
‘the laws of Maryland, is in force here; it being, in my opinion,
impossible to maintain the proposition, that the adoption of the com-
‘mon law here, can impart 4 greater authorlty than it does to the -
courts of the very. state from which it was adopted.
. The result of that adoption, as it regards’ this question may, as it
seems to me; be summed up in this -one conclusion: That, as in
Maryland the common law is in full force which authorizes the
writ of mandamus; and yet a Maryland court can only issue it to a
Maryland cfficer, and not to an  officer of the United States; so -
here, the same common law, upon the same prmclples, would autho-
rize the circnit court of this district to issue the writ to an officer of
the District of Columbia, the duties of whose office pertained to the
‘local concerns of the district; but not to an officer of the United
States. :
Under every aspect in which I have vieweéd the question, I feel'a .
thorough conviction, that the circuit court of this district had not
‘ deer to issue the writ in question; and, consequently, I am of opi-
nion that the judgment demandmg a peremptory mandamus, should
be reversed

" Mr. Justice CaTron concurred in opinion with the Chief Justice,
and Mr. Juqtlce BArBoUR.



